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AN 


INDEX 


TO THE 

PRINCIPAL MATTERS. 


AB.VTEMENT. 

T he plaintiff canv)t)t sign judg¬ 
ment after a plea in abatement, 
because the affidavit to verify the 
plea was sworn before the defend¬ 
ant’s attorney. Ilor^ali v. Mat- 
i/iewmant Page 154 

ACTION UPON THE CASE. 

An action upon the case was held 
not to lie against the vicar-gene¬ 
ral of the bishop for excommuni¬ 
cating plaintiff with the greater 
excommunication, for contumacy, 
in not taking upon him adminis¬ 
tration of an intestate’s effects, to 
whom plaintiff was next of kin, 
and had intermeddled with the 
goods, &c. although the citation 
by which plaintiff was cited was 
void, by reason that it required 
him to appear and take adminis¬ 
tration, &c. without leaving him 
an option to renounce it, and the 
proceedings thereupon had been set 
aside upon appeal; for the vicar- 
general had jurisdiction over the 
subject-matter, viz. the granting ad¬ 
ministration, and there was no 
malice. AckerUy v. Parkinson and 
Anotherf 4 ** * 


ADMINISTRATION. 

See Action on the Case. 

AFFIDAVIT. 

See Abatement. Practice, 8. 

1. An affidavit of debt not entitled 
in any court, and onl^ with the 
words By the Court written at the 
bottom of the jurat, is not suffi¬ 
cient. Moiling V. Poland^ T* 

54 G. 3. Page 157 

2. In an affidavit to hold to bail, if 

the deponent be described as “ of 
the city of London, merchant,” it 
is sufficient. Vaissier v. Alderson^ 
M.jsG.s- 165 

3. Amdavit to hold to bail, “ that 
R, Sutton is indc\>ted to plaintiff 
for money paid and laid out to the 
use of the said R, Jackson,* held 
well enough. Hughes v. Sutton, 

M,$kG.z. 178 

4. Affidavits in answer to a rule for 
a mandamus sworn before a com¬ 
missioner must contain the place 
where sworn, otherwise they cannot 
be read. IVie King v. 7 ' 4 e Justices 
of the West Riding of Yorkshire, //. 

55 G*- 3 - 493 
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APJPEAL. 

AGREEMENT. 

An agreement by defendant to allow 
plaintiff, with whom he cohabited, 
in case they should separate, an 
annuity for her life, provided she 
should continue single, was held a 
val id agreement. Gibson v. Dickie, 
H.ssG.s, Page 463 

AMENDMENT. 

1. Defendant served with a copy of a 

latitat in a penal action by a wrong 
name, and declaration hied condi¬ 
tionally by the same name, to which 
defendant appeared and pleaded a 
misnomer. Held that a Judge’s 
order to amend the bill and de¬ 
claration by substituting the true 
name was good, and that after such 
amendment there was no irregu¬ 
larity. Mestaer and Another, q. I, 
&c. V. Hertz, H. 55 G. 3. 45P 

2. Alter error from C. B. into this 
court, and from this court into 
Doni. Proc., this court allowed an 
amendment to be made in the re¬ 
cord by inserting the certificate of 
the Judge who tried the cause, 
allowing the plaintiffs treble costs, 
which had been omitted by the 
clerk in entering judgment in 
C. B.; also by inserting the true 
term in which the assignment of 
errors and joinder were made, in¬ 
stead of ap entry by the clerk on 
the judgment roll of this court, 
that they were made pn an impos¬ 
sible day in another term, although 

, both these errors were assigned 
for cause in Dorn. Proc, Dunbar 
V, Hitchcock, //. 55 G. 3. 591 

ANNUITY, 

See Pleading, 1. 

APPEAL, 

See Conviction. Witness, 2. 

l. By 51 G.3. C.61. (uiplosure. act,) 
jthe party aggrieved by any thing 

II 


APPRENTICE. 

done in pursuance of the act may ap¬ 
peal to the quarter sessions within 
six calendar months after the cause 
of complaint. The commissioners 
in 1812 made an allotment, upon 
the map to the vicar in lieu of 
his tithes, which the vicar in¬ 
spected at a meeting held Novem¬ 
ber 1812, and appointed an agent, 
who attended a subsequent meet¬ 
ing, when an alteration was made 
in the map, which the agent ap¬ 
proved, and it was understood that 
all objections to the vicar’s allot¬ 
ments were reconciled; in Novem¬ 
ber 1813 the commissioners gave 
notice that they had ordered all 
tithes, &c. to cease from the 29th 
of September then last: Held that 
the vicar was not out of time to 
appeal to the next quarter sessions 
after that notice. I he King v. 
The Justices of Gloucestershire, T. 

54 G. 3. Page 127 

2. If two justices make an order for 

diverting and turning a public foot¬ 
way, and aftervrards an order for 
stopping up the old footway, the 
party grieved may appeal to the 
quarter sessions against the last 
order, though he be too late to ap¬ 
peal against the first. The King v. 
The Justices of Hertfordshire, H, 

55 3 * 459 

APPRENTICE, 

See Assumpsit, i. Settlement by 
Hiring and Service, 4. 

1. Tlie stat. 5 Eliz, e. 4. relates only 

to such persons who bind them¬ 
selves as apprentices as are under 
age, and not to adults. Smedlep v. 
Gooden, M. 55 G. 3. 189 

2. It seems that contracts of appren¬ 
ticeship which are voidable, are 
not avoided by the apprentice’s 
absenting himself from the service. 

ib. 


arrest, 



ASSUMPSIT. 


ATTACHMENT. 
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ARREST, 

Sec Consul. Discontinuance. 
Insolvent Debtoii. 

ASSIGNEE, i 

See Power. ! 

ASSIGNMENT, 

See Copy-right. Landlord and 
Tenant. 

Where G. a debtor to pi liiilifF, bein^ 
sued by plaintiff, pending the suit 
and before ex 3CUtion, being insolv¬ 
ent, execntc?d an assignment of all 
his elfects to trustees for the benefit 
of all his creditors, under which 
possession was innnediatcly taken: 
Held that the assignment was not 
fraudulent within stat. 13 
although made to the intent to de- 
the plaintiff of his execution* 
Pickstock V. Lystery //. 55 G. 3. 

Page 571 

ASSUMPSIT. 

I. Where the plaintiff’s apprentice 
deserted from the plaintiff s ship, 
and went on board the defendant’s, 
and secreted himself until the de¬ 
fendant's ship sailed, when he dis¬ 
covered himself to the defendant, 
who carried him to //., to which 
place he worked his passage, re¬ 
ceiving his food, and during their 
passage to //. the plaintiff s and 
defendant’s ship were within hail, 
but defendant did not make known 
to plaintiff that he had the appren¬ 
tice on board, and on the arrival 
of defendant’s ship at H. the ap¬ 
prentice wished to Icave^ her, but 
defendant persuaded him to re¬ 
main, promising him either wages 
or clothes and pocket-money, un¬ 
der which persuasion the appren¬ 
tice sailed with him to JB., and did 
duty as one of the crew, but re¬ 
ceived no wages, or clothes, or 
pocket-money: Heldj that plain- 


ti^ was entitled to waive the tort, 
and bring assumpsit against de¬ 
fendant for the work and labour 
of his apprentice, and to recover 
a reasonable compensation for the 
services of the apprentice from H, 
to /•’. Foster v. Stexvarty M. 

5 S' (V. 3. Page 191 

. Wlier ; a number of persons made 
subseriptions, anu formed them¬ 
selves into a company for brewing 
ale, &c. and entered into a deed, 
by which it was agreed that the 
conduct of the business should be 
confided to two persons, and the 
trade carried on in their names, 
and that they should be trustees 
for the company so far tliat the 
right of action for goods delivered 
should he in them, and all actions 
for ale, &c. delivered should bo 
brought in their nmies, and all 
ale, &c. delivered should be con¬ 
sidered as their property, &c. and 
that the directors for the time 
being should have power to regu¬ 
late tlie general business of the 
company, and that general quar¬ 
terly meetings of the members 
should be holden; Held that one 
person only could not be appointed 
at a general quarterly meeting, 
upon the recommendation of the 
directors, to conduct the business 
in place of the two persons origin¬ 
ally appointed under the deed, 
unless such alteration was made by 
the consent of, or after notice to 
all the subscribers; and therefore 
plaintiff, who had been so appointed 
without tlie consent of or notice to 
defendant, who wiis an original 
subscriber and executed the deed, 
could not maintain assJimpsit for 
ale, of the company delivered to 
defendant. Davies v. JrlawkinSy 

ATTACHMENT, 

See Bail, 3. Practice, 8. 

AVER- 
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•SAIL. 


BANKRUPT. 


AVERAGE, GENERAL. 

Where a* ship in the course of her 
voyage was run foul of by another 
ship and damaged, and the captain 
was in consec^uence obliged to cut 
away part of the rigging and to 
return to port to repair the damage 
and cutting away, without which 
the ship could not have prosecuted 
her voyage, or safely kept the sea: 
Held that the expences of repairs, 
so far as they were absolutely ne¬ 
cessary to enable the ship to pro¬ 
secute the voyage, but no further, 
and of unloading the goods for the 
purpose of making the repairs, 
were a general average. Secus 
the master’s expences during the 
unloading, repairing, and reload¬ 
ing, and crimpage to replace de¬ 
serters during the repairs. Plummer 
and Others y. Wildman^ 

Page 482 

AWARD, 

See Pleading, 3. 

Submission to two, so as they made 
their award on or before a day 
certain, but if they do not by the 
time aforesaid make their award, 
then to an umpire, provided he 
make his award on or before a 
subsequent day, the arbitrators 
finally disagree before their time 
expires, and declare they will not 
make any award, and do not make 
any; Held that the umpirage might 
be made, after the final disagree¬ 
ment of the arbitrators, before the 
time allowed tliem had expired. 
Smailes v. IVrightf H. 55 G. 3. 559 

BAIL. 

1. A defendant who has put in bail, 
and rendered in their' discharge, 
is entitled to have the money de¬ 
posited in the hands of the sheriff 
m lieu of bail) repaid to him under 


stat. 43 O. 3. c, 46. 5.2. Chadwick 
V. Batiye, M. 55 G. 3. Page 283 

2. Upon removal of a cause by cer¬ 
tiorari out of the court of the 
honour of Gloucester^ the pledges 
below are discharged by putting in 
and perfecting bail above. Taylor 
V. Shapland and Another, M. 
55 G. 3. Page 328 

3. If bail be put in in the county 
where the defendant is arrested 
upon a testatum capias, it is not a 
nullity if the county whence the 
testatum issued appear in the mar¬ 
gin of the bail-piece, and an at¬ 
tachment shall not go against the 
sheriff. The King v. The Sheriff' 
of Middlesex, in a Cause off Bridges 
V. Smith, //. 55 G. 3. 532 

BANKRUPT, 

See Costs, 6. Landlord and 
Tenant. 

1. The proving a debt under a com¬ 
mission of bankruptcy, issued 
against a person who had before 
compounded with his creditors, 
and whose estate under the com¬ 
mission had not, nor would, pro¬ 
duce lyj;. in the pound, but who, 
before he became bankrupt, paid 
the creditors with whom he com¬ 
ounded, the full amount of their 
ebts, was held to discharge the 

bankrupt in respect of his future 
estate and effects from an action 
for the debt so proved. Read v. 
Soxuerby, T, 78 

2. It seems that the proving a debt 

under a commission, is an election 
•by the creditor, within the stat. 
4p G.3. c. 121.14. which deprives 
him of his remedy by action against 
the bankrupt in the cases excepted 
in stat. 5 G. 2. c. 30. s, 9. ib, 

3. The drawer of a bill of exchange, 
who has paid the amount to the 
holder after a commission of bank¬ 
ruptcy issued against the acceptor, 
may sue the acceptor, before he 

has 



BARON AND FEME. 

has obtained his certificate^ and 
arrest him upon the bill, notwith¬ 
standing the holder has proved the 
bill under the commission. Mead 
V. Brahamy T, 54 G. 3. Page 91 

4. A debt due to two partners is 
good to support a commission of 
bankruptcy, notwithstanding one 
of the partners is resident in an 
enemy’s country, such residence 
not being shewn to be an adhering 
to the enemy. Roberts v. Hardly 
Walkery and OtherSy H, 55 G. 3. 

533 

5. Where a draft for money was en¬ 
trusted to a broker to buy exche¬ 
quer l^ills for his principal, and the 
broker received the money and 
misapplied it by purchasing Atne- 
rican stock and bullion, intending 
to abscond with it and go to A>ne~ 
ricay and did accordingly abscond, 
but was taken before he quitted 
Fmglandy and thereupon surren¬ 
dered to the principal the securi¬ 
ties for the American stock and the 
bullion, who sold the whole and 
received the proceeds: Held that 
the principal was entitled to with¬ 
hold the proceeds from the assig¬ 
nees of the broker, who became 
bankrupt on the day on which he 
so received and misapplied the 
money. Taylor and Anothery As- 
si^ees of Walsh, a Bankrupty v. 
Sir Thomas Plumer, //. 55 G. 3. 

562 

BARON AND FEME. 

Ejectment against a feme sole who 
married before trial, and verdict 
and judgment against her by her 
original name: Held that it was 
regular to issue an habere facias 
possessionem, and fi. fa. against 
jer by die same name, though the 
^ fa, was inoperative. Doe, on 
the dem. qf Tabari, v. Sarah 
Butchert H. SSG.S. $57 


BILLS OF ExQUiiNGE, &c. 6oj 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES, 

See Bankrupt, 3. Pleading, 5.8. 
Practice, 2. 

I .Where the drawer of a bill payable 
to his own order, and indorsed by 
him to T., and by 7 \ to B., upon 
the bill being dishonoured, paid 
the amount to B., who struck out 
his own and !/Vs indorsement, and 
returned it to the drawer, and 
the drawer afterwards passed it to 
the plaintiff’: Held that the plaintiff 
might recover against the acceptor. 
Callow v. Lawrence, T, 54 G. 3. 

Page 95 

2. The Court referred it to the master 
to see what was due for principal 
and interest on a bill of exchange, 
upon the production of a copy of 
the bill verified by affidavit of the 

lain tiff’s attorney, the original 
aving been stolen out of his 
pocket, and no tidings of it gained. 
Brown and Others v. Messtter, Al. 

55^*3* 281 

3. Where the holder of a bill of ex¬ 
change upon its being dishonoured 
received part payment, and for the 
residue another bill of exchange, 
drawn and accepted by persons 
not parties to the original bill, and 
afterwards sued the drawer and 
acceptiir upon the original bill: 
Held thui :i^t was sufficient for him 
to prove presentment of the sub¬ 
stituted bill to tl\p acceptor for 
payment, and that it was disho¬ 
noured, without proving that he 

ave notice of the dishonour to the 
rawer of the substituted bill. 
Bishop V. B&we, Same v. Bavht, 
H, 55 G. 3. 362 

BOND, 

See Inquiry, Writ of. Plead¬ 
ing, 7.9,10. 


BRIDGE. 
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bridge. 

Where certain persons and their 
successors were authorized, by act 
of parliament, to make a river na¬ 
vigable, and to cut the soil of any 
persons for making any new chan¬ 
nel, &c. by virtue of which they 
cut through a highway, and ren¬ 
dered it impassame, and a bridge 
was built over the cut over which 
the public passed, and which had 
been repaired by the proprietors 
of the navigation: Held that the 
proprietors, and not the county, 
were liable to repair. The King 
V. Kerrison, H. 55 G. 3. Page 526 

BRITISH ALE BREWERY, 
See Assumpsit, 2. 

BROKER, 

See Bankrupt, 5. 

CERTIORARI, 

See Bail, 2. 

Upon indictment against a parish for 
not repairing a highway, the right 
to repair may come in question, so 
as to entitle the parish to remove 
it by certiorari, though the parish 
plead not guilty only. The Kingj 
on the Prosecution of Kimberley 
and five Others^ v. The Inhabitants 
of Taunton St, Mary^ H, 55 G. 3. 

465 

CHARITABLE USES. 

A grant by deed executed and in- 
rolled pursuant to the statute of 
mortmain of lands to trustees and 
their heirs, to the use of one of 
theni,‘his heirs and assigns, upon 
condition that he, his neirs 'and 
assigns, should, from time to time, 
repair a vault and tomb, standing 
upon part of tiie lands, and if need 
be rebidid ii, and 'permit the same 
to he used as a jxmtly vault for the 
grantor and any (finerfamily, and 


COMMITMENT. 

in dfiaUlt thereof, then (yoer to the 
other trustee, his heirs and assigns, 
was held not to be wdthin the words 
of the statute, which prohibit the 
granting of lands, &c. to charitable 
uses unless the deed be voithout 
any condition or reservation for the 
ben fit of the grantor, or. any person 
claiming under him. Doe, dem, 
Thompson, v. Pitcher and Others, 
55 G, 3. Page 407 

CHARTER-PARTY, 

See Covenant, i, 2. Lien, 2. 

ReI/EASE. 

COMMISSIONERS, 

See Sewers, Commissioners oe. 

Witness, 2. 

COMMITMENT, 

Sec Witness, i. 

I. A warrant of two justices, com¬ 
mitting the collector of the rates 
for the parish of Richmond to 
the county gaol, upon complaint 
against him for refusing to account 
and pay over the monies collected 
by him, adjudging that he should 
be committed to the gaol, there to 
remain until he should have made 
a true account, and until such 
money as upon the said account 
should appear to be remaining'in 
his hands, should be paid by him 
or his sureties, was' held well, al¬ 
though it concluded by directing 
the gaoler to keep him until he 
should be discharged by due course 
(fi laxv, George Ghfi’s case, M, 
SSG.$. - ' 20$ 

2. A commitment for non-parent 
of a penalty upon conviction under 
Btat. X0G.3. C.18., (dog-stealing 
act,) whi(^ l^nalty is to be paid, 
half to the informer and half to the 
poor of the parish wlierB • ih’e of¬ 
fence is committed, is godd, if it 

shew 



COPYRIGHT. 


Khew who the informer is and what 
the parish, although upon the con¬ 
viction, as it *is recited in the com¬ 
mitment, the informer is not named, 
and the justices only adjudge the 
penalty io be a-pplied in such manner 
as Ike laso directs. The King v. 
Helps, M. 55 G. 3. Page 331 

3. The justices need not upon the 
conviction adjudge that if the pe¬ 
nalty be not fortliwith paid, the 
oftender shall be committed, &c. 
but may, after ailirmance of the 
conviction upon appeal, commit 
the offender for refusing to pay 
the penalty. ih. 

COMPANY, 

See Assumpsit, 2. 

CONSPIRACY, 

See Indictment, 2. New Trial. 
CONSUL. 

A resident merchant of London, 
who is appointed and acts as con¬ 
sul to a foreign prince, is not ex¬ 
empted from arrest upon mesne 
process. Viveash and Another v. 
Becker i and Divett v. Same, M. 
55 G. 3. 284 

CONVICTION. 

Upon a conviction by two justices for 
an offence against stat. 17 G. 3. 
C.56. *.14., if the justices at the 
time of such conviction make 
known to the party convicted his 
right to appeal, and he declines 
appealing, they need not go on to 
iuforra him of the necessary steps to 
be taken in order to appeal. 2 he 
King V. The Justices <f the West 
Hi^ng of Yorkshire, H- SS 3 * 

493 

COPYRIGHT. 

An assignment of copyright of a 
song must be iQ writing, in order 


^ 605 

to entitle th^ assignee to maintain 
an action on the case for pirating 
it. Power y. Walker, 2 ’. 54G. 3. 

Page'? 

CORPORATION, 

See Mandamus. 

The stat. 32 G. 3. c. 58. does not 
bind an officer of a corporation, 
having the custody of the records, 
to peruiit any member of the cor¬ 
poration to inspect the order for 
the admission and swearing in of 
the freemen, &c. of the corpor¬ 
ation ; and, therefore, where the 
town-clerk offered to permit an in¬ 
spection of the entries made upon 
stamps, of the admission and swear¬ 
ing in of burgesses, but refused an 
inspection of the cotnmou-council- 
book, in which it was usual to 
enter the order for the admission, 
and swearing in of the burgesses 
Held that he did not thereby incur 
a penalty. Davies v. Humphreys, 
M. 55 G. 3. 223 

COSTS, 

See Discontinuance. In’Quiiiy, 
Writ of. Practice, 7. 

1. Expences of a person sent to in¬ 
quire after the subscribing wit¬ 
nesses to a bond not allowed in the 
taxation of costs. Luing v. Dimes, 

T. 54 G. 3* 89 

2. Parish officers, or persons acting 

on their behalf, aae not entitled, 
under stats. 7 Jac* 1. c. 5., and 
21 Jac. I. C.12,, to double costs 
upon judgment as in case of a non¬ 
suit in an action brouglit against 
them for the price of goods sold 
and delivered to them for the use 
of the poor. Blanchard v. Bramble, 
^.540.3, 131 

3. A plaintiff who has Iain in prison 
more than 12 months under an ex¬ 
ecution for the costs of a nonsuit, 
not amounting to 20/. is entitled 

to 
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COVENANT. 


to be discharged under 48 G»$» 
c. 123. Roylance^ v. Hetdingt M* 
55 G. 3. Page 282 

4. The Court will not grant a rule 

that the plaintiff’may give security 
for costs, unless application has 
been made to him to give security. 
Bass V. ClivCi M. 55 G. 3. 283 

5. By 51 G. 3. c. 30. (inclosure act,) 

any person dissatisfied with the 
determination of the commissioners 
may bring an action against the 
person in whose favour such de¬ 
termination shall have been made, 
and if it shall appear that the party 
claiming is entitled to a qualified 
or less interest, the jury may de¬ 
clare the same on their verdict, 
to be indorsed on the postea, in 
addition to the verdict given on 
the issue joined, but the costs of 
such action shall abide and be deter- 
mined by the verdict given uyon the 
issue joined and action brought 
against defendant for claiming right 
of common in respect of 91 acres, 
and upon the general issue, the 
declaration, consisting only of one 
count, verdict for plaintiff as to 30 
acres, and for defendant for the 
residue, and indorsement on the 
postea that jury find the right of 
common in respect of 60 acres, &c.: 
Held that plaintiff was entitled 
to general costs. Durham v. The 
Marquis of Hertford^ M, 55 G. 3. 

323 

6. Where plaintiff sued defendant for 

a debt before the bankruptcy of 
defendant, and went on with the 
suit after his bankruptcy, and had 
judgment, and defendant obtained 
his certificate, and afterwards 
brought a writ of error, which was 
non-prossed, and costs of non-pros, 
in error, awarded against him: Held 
that the defendant was discharged 
by his certificate from.these costs. 
Scott and Anclha v. Ambrose^ M, 
IS 0. 3. 3»6 


7* Several persons were held en¬ 
titled to costs under stat. 5 iV, & 
M* c. 11. as prosecutors of an in¬ 
dictment, removed by certiorari, 
for not repairing a highway, one 
as constable of the manor within 
which the highway lay, the others 
as parties grieved, they having 
used the way for many years in 
passing and re-passing from their 
homes to the next market-town, 
and being obliged, by reason of the 
want of repair, to take a more cir¬ 
cuitous route. The King, on the 
Prosecution of Kimberley and fve 
Others, v. The Inhabitants of Tau 7 i- 
ton St. Mary, G.3. Page 465 

! COVENANT, 

See Li£K, 2. 

I. The charterer of a ship, who co¬ 
venants to send a cargo alongside 
at a foreign port, is not excused 
from sending it alongside, though 
in consequence of the prevalence 
of an infectious disorder at the port 
all public intercourse is prohibited 
by the law at the port, and though 
he could not have communication 
without danger of contracting and 
communicating the disorder; there¬ 
fore where to covenant for not 
sending a cargo alongside at Gi¬ 
braltar, defendant pleaded that a 
pestilent and infectious disorder 
prevailed there, and therefore all 
intercourse was prohibited by the 
law of the place, and became im¬ 
practicable, without imminent dan¬ 
ger to the persons concerned of 
contracting and communicating the 
same, and defendant was prevented 
from sending alongside during all 
that time, of which plaintiff had 
notice, and Uiereupon departed with 
his ship on her return: replication* 
tliat defendant might have sent the 
cargo alongside before all inter¬ 
course became unlawful or imprac¬ 
ticable, but refused, «id thereupon 

plaintiff 



DEBT. 


plaintifT departed with his ship by 
the consent of defendant’s agent: 
Held that defendant was . liable. 
Barker v. Hodgson^ M, 55 (?. 3. 

Page 267 

. Where by charter-party between 
the ship-owner and freighters, the 
ship-owner covenanted to proceed 
from L. to Naplest and there make 
a right and true delivery of the 
outward cargo, and having so done 
receive on board a return cargo, 
restraint of princes, &c. excepted, 
and the freighters covenanted in 
consideration of the promises that 
at N. they would find and provide, 
as they did warrant and assure to 
the ship-owneri a full and complete 
return cargo, &c. and that 1750/. 
should be paid on delivery of the 
outward cargo, which should be 
considered as esirned for outward 
freight; Held that in covenant 
against the freighters for not pro¬ 
viding a return cargo at N. they 
could not plead in excuse of per¬ 
formance that the outward cargo 
was seised by the government at 
and never delivered to them; 
for the delivery of the outward 
cargo was not a condition prece¬ 
dent to the providing a return 
cargo: but the delivery of the out¬ 
ward cargo was a condition pre¬ 
cedent to the payment of the 1750/., 
and therefore a breach assigned for 
non-payment thereof was under 
these circumstances not sustain¬ 
able. S/orer v. Gordon and Others^ 
M. 55 0.3. 308 

DEBT, 

See Corporation. Venue. 

I>ebt for rent, without shewing in 
what parish the lands were situate, 
and a particular of plaintiff’s de¬ 
mand, describing them in a wrong 
parish, yet it was held, that plain¬ 
tiff might recover, it not appear¬ 
ing that any misrepresentation was | 
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intended, or thaXdefend^t held 
more than one panel qk land of 
plaintiff so as to be misled by it. 
Davies v. Edivards, H. 55 G. 3. 

Page 380 

DESERTER, 

See Justices, 2, 

DETAINER, 

See Practice, 3. 

DEVISE; 

Evidence, I. Power. 

1. Devise of all testatrix’s real estates 
to the use of B. P., the husband of 
her niece, for life, and from and 
immedintelv after Jiis decease, then 
to and to the use of the 2(1, 3d, 
4th, and all and every other the 
son and sons of the body of B, F, 
by his said wife (except tiui first or 
eldest son) severally, and succes¬ 
sively, and in remainder one after 
another, and of the several heirs 
male of the body of every such son 
and sons (except the said first or 
eldest son); and for default of such 
issue, to the use of F. IS., youngest 
son of another niece of the tcifta- 
trix, for life, &c.: Held that the 
remainder to the sons of B. F. 
(who had no children at the date 
of the will,) was not a contingent 
remainder to such son as should be 
the second son of B.F. at the death 
of B. F., nor a vestcAl remainder in 
the second or other son of B. F, 
liable to be divested by his becom¬ 
ing the first or eldest, by the death 
of his elder brother in the lifetime 
of B. F.i but a vested indefeasible 
remainder in tlie second or other 
son of B. F. who should be born 
living an elder; and therefore B. F. 
having had four sons, of whom the 
2d and 3d, and 2d and 4th, were 
in existence at the same time, but 
all, except the 4th, died in the 

life- 
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litetuW of without issue, held 
that tho!i swviving son was entitled 
under the devise. Driver ex dem., 
Frank v, Frank, r.54 G.3. Page 25 

2. Devise of* lands to trustees and 

their heirs in trust to the use of W. 
B, B, and his first and other sons 
in strict settlement, remainder to 
J, B* and his first and other sons 
in strict setlenient, with power to 
the trustees from time to time dur¬ 
ing the minorities of the persons 
to whom the premises should de¬ 
scend, and to any tenant for life, 
to grant any lease of all or amj 
part (f the larids so limited, so as 
there be reserved the ancient and 
accustomed yearly rent, 8 ^c.: Held 
that a lease by W. B. B. of part of 
the lands devised, in several par¬ 
cels, in one of which parcels were 
included, together with lands an¬ 
ciently demised, two closes never 
before demised, at one entire rent, 
viz. the aimient rent for that part 
which had been anciently demised, 
was void, for the whole of the lands 
included in that parcel, as well 
the lands never before let as those 
anciently let: but it seems to be 
good as to the other parcels, which 
contained only lands anciently de¬ 
mised, and on each of which there 
was a several reservation of the an¬ 
cient rent. Doe, on dem, of Edtv. 
Freeman Bartlett, v. Rendle and 
Others, T, 54 G, 3. 99 

3. The testator being tenant of copy- 
hold premises at Crondall, under 
four several admissions to the use 
of himself fpr life, and of such 
person as he should appoint, and 
in default of appointment to the 
use of himself in fee, subject to 
certain quit rents, and, being seised 
and po^ssed of other real estates 
in Great Britain and Ireland, and- 
of a leasehold estate held under 
two leases at Bluiisby, devised his 
tjohole real estate in lands in Great 
Britain or Ireland, to his wife for 


life? and after her death to b(T 
divided between his two nephews 
and their respective issue; and in 
default of such issue to be divided 
between the children of his nieces, 
&c.; and by codicil reciting that 
he had ordered all his estate in 
Great Britain and Ireland, after 
the decease of his nephews without 
issue, to be divided, &c. he re¬ 
voked the same, and before that 
division devised his whole real estate 
to B, and his heirs male, &c» and 
devised his ttvo leases, with the quit 
rents of his lands in Crondall and 
in 'Blansby to B, after his wife’s 
decease: Held that B,, after the 
wife’s death, took a fee in the 
copyhold premises. ./. R. CutJi- 
bert V. P, It, hempriere, T, 54 G. 3. 

Page 158 

4. Devise of all my lands at //. to 
J, M., my cousin and heir at law, 
his heirs and assigns for ever, pro - 
vided that he or his heirs do, wutli- 
in six months after my decease, 
assure to R. M, and to his children 
the copyhold premises at R,, and 
ill default thereof to R,M, for life, 
and from and after his decease to 
his children living at the time of 
his decease, their heirs and assigns 
for ever, as tenants in common; 
J, M, and R, M, died unmarried 
before the devisor: Held that this 
was not a lapsed devise of the 
whole interest, so as to belong to 
tile heir at law of the devisor, but 
by reason of the contingent in¬ 
terest which remained undisposed 
of, if./. M. should not assure, and 
R, M, should die without children, 
Che residuary devisees, to whom 
was devised all the rest of the 
devisor’s lands, &c. wheresoever 
situate, &c. were entitled. Doe d. 
Wells and Others v. Sc(^t and An¬ 
other, M,^yG,$, 300 

J. Devise of testator’s house and gar¬ 
den to W, L., with all his stock, 
book-debts, household goods and 

fur- 
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furniture thereto belonging, after 
payment of his debts, legacies, &c., 
only passes an estate for life. Doe 
dem, Jackson v. Ramshotham, H, 
55 G. 3- Page 516 

6. Devise of “ all my lands in 7 \ to 
A, B. during her natural life* and 
after her death to T. B,, his heirs 
and assigns, and for want of heirs 
begotten by T. B. to M. B, and 
E. B,, except 20I. to be paid out of 
E’jf part of the lands M. B. Held 
that M. and E, B. took only for 
life. Roe d» Peter and Elizabeth 
his Wife v. Davo, H, 518 

DISCONTINUANCE. 

A discontinuance of a former action 
is not complete so as to entitle the 
plaintiff to arrest the defendant 
upon a fresh writ, until the plain¬ 
tiff has taxed the costs. Moiling 
and Others, Assignees of White and 
Eubhren, Bankrupts, v, Buckholtz, 

r. 54 G. 3 . 153 

DISTRESS, 

See Variance, 2. 

DRAINS, 

See Sewers, Commissioners of 

EMBEZZLEMENT, 

See Indictment, 4. 

ENEMY’S COUNTRY, Residencein, 
See Bankrupt, 4. 

ENTRY, 

See Fine. 

EVIDENCE, 

See Bills op Exchange, 3. Va¬ 
riance. Witness, 2. 

I. Devise of all the estate and in¬ 
terest whatsoever which I have or 
VoL. III. 
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<can claim, either in possession or 
reversion, of or in any lands, te¬ 
nements, and hereditaments at Cos- 
comb Held that evidence was 
not admissible that another estate, 
not at Coscomb, was formerly unit¬ 
ed and had been ever since en¬ 
joyed with the estate at Coscomb, 
in order to shew that it passed un¬ 
der the devise. Doe dem, Broome 
V. Greening, M. 55 G. 3. Page 171 

2. In case against the sheriff for a 
false return of nulla bona, an in¬ 
quisition taken by him to ascertain 
the property of the goods taken 
under the h. fa. finding them to be 
the property of a third person, not 
the defendant in the execution, is 
not admissible evidence for the 
sheriff. Glossop v. Pole, M.$^G,$, 

>75 

EXAMINATION, 

See Action on the Case. 

EXECUTION, 

See Baron and Feme. Costs, 3. 

FACTOR, 

See Money had and received. 

FEME COVERT, 

See Baron and Feme. 

Justices, i* 

FINE. 

Tenant for life, remainder to R, P. 
in fee, and tenant for life leiues for 
her Rfe wd dies in 1799, and les¬ 
see continues in possession without 
pa3ring rent till nis death in 1805, 
when nis son takes possession, and 
continues without paying rent, and 
in 1807 levies a fine with proclam¬ 
ations : Held that the heir of R, P,, 
the remainder-mw, might main¬ 
tain ejectment against the son with¬ 
out an actual entry to avoid the 
S s fine. 
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fine, or a notice to determine the 
tenancy. Doe dkm. Burrell v. Per- 
kinSf M. 55 G. 3. Page 271 

FRAUDS, Statute of, 

A, contract for the purchase of a 
quantity of oak pins for the price 
of upwards of 10/., which were not 
then made, but were to be cut out 
of slabs and delivered to the buyer, 
was held not to be within sect. 17. 
of the statute of frauds. Groves 
V. Bucky M. 55 G. 3. 178 

FRAUDULENT CONVEYANCE, 
See Assignment. 

FREIGHT, 

See Covenant, i, 2. Lien, 2. 

GENERAL AVERAGE, 

See Average. 

HABEAS CORPUS, 

See Commitment. 

HIGHWAY, 

See Certiorari. Costs, 7. 

ILLEGAL VOYAGE, 

See South Sea Company. 

INCLOSURE ACT, 

See Costs, 5. 

INDICTMENT, 

SeeBRiDGE. Certiorari. Costs, 7. 
New Trial. 

X. Indictment against defendant, who 
was .employed to make bread for 
the military asylum, which charged 
that he delivered to J. H. divers 
(IT.) 297 loaves, as for good house¬ 
hold bread, for the use and supply 
of the said asylum and the children 
belonging thereto, whereas the said 
loaves were not good household 
bread, but contained divers noxi¬ 
ous and unwholesome materials, 


not fit for the food of man, was 
held sulficieritly certain without 
shewing what the noxious mate¬ 
rials were, or that the defendant 
intended to injure the children’s 
health. Mixing alum with bread 
in such manner as that crude lumps 
were found in the bread, was 
holden to be indictable. The King 
V. John Dixoriy T. 54 G.3. Page 11 

2. It was held an indictable offence 
to conspire on a particular day by 
false rumours to raise the price of 
the public government funds, with 
intent to injure the subjects who 
should purchase on that day, and 
that the indictment was well enough 
without specifying the particular 
persons who purchased, as the per¬ 
sons intended to be injured, and 
that the public government funds 
of this kingdom might mean either 
British or Irish funds, which since 
the Union were each a part of the 
funds of the United Kingdom. The 
King V. De Berenger and Others, 

T . 54 3* , . . ^7 

3. The Court will take judicial no¬ 

tice that a war exists between this 
country and a foreign state, whicli 
war is recognized in different acts 
of parliament, and therefore an 
allegation to that effect need not 
be proved. ih. 

4. In an indictment upon 39 G. 3. 
c. 85. for embezzling bank-notes, it 
is a sufficient description of the 
notes to say, divert, to wit, nine 
bank-notes for the payment of di¬ 
vers sums of money, amounting in 
the whole to a certain sum of mo¬ 
ney, to wit, the sum of 9/., and of 
the value of 9/..* and if in the 
body of the indictment it be al> 
leged that the defendant received 
them as clerk on account of his 
employers, and feloniously 
bezzled the same, the indictment 
may conclude “ and so the de-* 
fendant did feloniously steal, take, 
and carry away the bank-notes,’* 

laying 
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JOINDER. 
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laying them to be the property of 
his employers; for that is the sta¬ 
tutable conclusion from the faOts 
alleged in the body of the indict¬ 
ment. The King v. Johnson, H* 

55^* 3* Page 539 

5. A count for embezzling bank¬ 
notes upon the statute may be 
joined with a count for larceny, ib. 

INFANT, 

See Pleading, 9. 

INFERIOR COURT, 

See Pkactice, 1. 

INQUIRY, Writ of. 

In debt upon a replevin bond, as¬ 
signing for bread! the not making 
a return of the goods distrained 
for rent, the plaintiff may, after 
signing judgment against the de¬ 
fendant for not returning the de- 
inurrer-book, tax the costs and 
issue execution for the costs, and 
the amount of the goods distrained 
as indorsed on the replevin-bond, 
witliout executing a writ of in¬ 
quiry. Middleton v. Bryan, T, 
54 G. 3. 155 

INSOLVENT DEBTOR. 

An insolvent debtor, who has token 
the benefit of 54 G. 3. c, 28., is not 
liable to arrest upon a subsequent 
promise to pay a debt contracted 
prior to the day prescribed in the 
act. Wilson V. Kemp, 

59 S 

INSUBAN(^E. 

1, A licence granted Upon the re¬ 
presentation of on behalf of 
different JJnfwA merchants for per- 
mittihg a ship (by name) to pro¬ 
ceed under any colours, except 
the Prench, with a car^ of such 

f oods as were permitted by an or- 
er in council to be exported from 
London to any ports within certain 
limits, the whole of the country 


within those limits being in hosti¬ 
lity with this country, was held to 
protect the property of an alien 
enemy residing in the hostile coun¬ 
try, shipped on his account in this 
country; and therefore an insur¬ 
ance for his benefit was held legau 
HuUman and Another v. Whitmore* 
Same Scott, H. 55 G.3. Page 337 

2. A policy of assurance on freight 

and goods, per ship named, at and 
from Portneuf to London, tvar~ 
ranted to sail on or h^ore the aSth 
^October, and on the 26th the 
ship dropped down from Portneuf 
with an incomplete crew for the 
voyage, and on the 28th reached 
Quebec, which was tlie nearest 
place where she could obtain a 
clearance, and there completed her 
crew, and on the 29th obtained her 
clearance, and sailed the next day: 
Held that the dropping down from 
Portneuf to Quebec on the 26tli 
was not a compliance with the 
warranty. Ridsdale v. Newnham, 
H . $ sG ,$, 456 

3. Policy of assurance on ship at and 

from memel to the ship’s port of 
discharge mEn^and, uoarranied to 
depart on or before a particular 
day : Held that this warranty re¬ 
quired not only that the ship 
should set sail on the vc^age, but 
that she should be out of the port 
on or before the day; and there¬ 
fore where she set sail on the 
voyage befiire the day, but was 
detained within the. harbour by 
adverse winds untA afler the day, 
this was not a compliance with the 
warranty. Moir v. The Royal 
Exchange Assurance Company, H, 
55 G. 3. 461 

JOINDER. 

A count for embezzling bfink-notes 
upon the statute may be joined 
with a count for larceny. The 
Kingy* Johnson, H, 55 G. 3. 539 

S s 2 JUDG- 



6« LANDLORD AND TENANT, 

JUDGMENT, 

J$ee Abatement. 

JUSTICES, 

Appeal, 2. 

1. A justice of tne peace may com¬ 

mit a feme covert who is a mate¬ 
rial witness, upon a charge of 
felony brought before him, and 
who refuses to appear at the sesions 
to give evidence, or to find sureties 
for her a{)pcarance. Brunet and 
Wife V. Watson and Another, T, 
54 G. 3. Page I 

2. A justice before M'hora a deserter 
is brought and committed to the 
county gaol, may, if the deserter 
is unable to bear the charges him¬ 
self, direct the expences of con¬ 
veying him thither to be paid, by 
the treasurer of the county, to the 
constable of the parish who found 
and apprehended him in the pa¬ 
rish, and conveyed him to the 
gaol. The Kin/r Pierce, T. 

54 G. 3. 62 

■ 

LANDLORD AND TENANT, 

See Debt. 

I, Demise for years to S., and S. 
covenants that he, his executors, 
administrators, or assigns, would 
not assign the indenture, or his or 
their interest therein, or assign 
the premises to any person what¬ 
soever, without consent in writing 
of lessor. Proviso, that in case 
S., his executors, administrators, 
or assigns, should part with his or 
their interest contrary to his cove¬ 
nant that lessor might re-enter. 
S, deposited the lease as a security 
for money borrowed, and became 
bankrupt, and the lease was sold 
by direction of the Chancellor to 
pay that debt: Held that the 
assignees under the commission 
mijmt assign the I^asc to the vendee 
iviuiaiit consent of the lessor. Doe 


LIEN. 

dem, Goodbehere v. Bemn, //• 
55 G. 3. Page 353 

2. Tenant may shew his landlord’s 
title at an end, in ejectment 
brought against him by the land¬ 
lord. Doe d. Jackson v. Rams- 
botham, H. 55 G. 3. 516 

LARCENY, 

See Indictment, 4,5. 

LEASE, 

See Devise, 2. Landlord and 
Tenant. Power, i. Settle¬ 
ment by Tenement of 10^. a 
Year, i. 

LICENCE, 

See Insurance, i. 

It seems that under a deputation 
from the commissioners of stamps, 
authorizing H. and S., collectors 
of the post-horse duties, to grant 
licences to persons to let post- 
horses, a licence by H, for S. and 
self is well enough. Smith and 
Another q, t., S^c. v. Moss, T. 
54 G. 3. 15 

LIEN. 

1. A printer employed to print cer¬ 

tain numbers, but not all con¬ 
secutive numbers, of an entire 
work, has a lien upon the copies 
not delivered for his general ba¬ 
lance due for printing the whole of 
those numbers. Blake and Others, 
Assignees of Stratford, a Bankrupt, 
y, Nicholson, M, 55 G. 3. 167 

2. Where by charter-party the ship¬ 
owners covenanted to receive a 
full cargo, and the freighter to 
load the same, and to pay so much 
for every ton of flax, &c. which 
should be delivered at the king’s 
beams at X.., and so much per diem 
for demurrage, and the parties 
mutually bound themselves, espe¬ 
cially 



LIMITATION OF ACTION. 

cially the ship-owners, the ship, 
her tackie, and appurtenances, and 
the freighter, the goods to be 
laden and put on board, in a penal 
sum, for the performance of every 
article contained in the charter- 
party ; Held that the ship-owners 
had not a lien upon the goods ac¬ 
tually brought home to L, for a 
sum of money claimed to be due 
in respect of goods which wore 
put on board at tiie loading port, 
but afterwards relandcd, and re¬ 
stored to the agent of the freighter, 
under process of the law at the 
loading port, nor for a sum claimed 
for dead freight, nor for a sum 
claimed for demurrage. Birleij^ 
Assignee tyf Holt, Bankrupl, v. 
Gladstone and Anothery M. 55 f*. 3. 

Page 205 

LIMITATION OF ACTION. 

Where a canal company were em- 
jiowered to supply the canal with 
water from all streams whatsoever 
within the distance of 2000 yards, 
except as tliereinaftcr mentionetl 
with a proviso that nothing should 
extend to authorize them to lake 
waterfrom certain speciiied streams 
between loth Jane and lotb Scp~ 
Icrnbery except only that if one of 
those streams should overHow, the 
same may be taken isito the canal 
so long as such ovortlowing shall 
continue, and that all actions 
should be brought for any thing 
to be done in pursuance of the act, 
or ill tlie execution of the powers 
and authorities before given, within 
six calendar months after the fact 
committed ; or in case of continu¬ 
ation of damages, within three 
calendar months after the com¬ 
mitting such damages shall have 
ceased: Hold that the taking 
and continuing to take the water 
by the company from the speci¬ 
fied streams dunog the prohibited 
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I times, might, nevertheless, be so 
far a thing done in execution of 
the powers and authoritii's given 
them by the act as to entitle the 
company to the protection of the 
act as to the time of commencing 
the action against them. And 
therefore an award which found 
that they did take the water from 
two of the speciHcd stri'ams, &c. 
during the prohibited times, and 
when the other siream did not 
overdow, and consequently that it 
was not done in pursuance of the 
act, or in the execnlion of its 
jiowers and authorities^ and there¬ 
fore not within tlie protection of 
the act as to the time of commenc¬ 
ing the action, w'os ill. Galnf v, 
Wilts Canaly /A 55 G, 3. Page 580 

MANDAMUS, 

See Affiuavit, 4. Conviction. 

By charter 7 17 . the mayor of hi" 
verpool is appointed to bo elected 
out of the 41 common council- 
men, and every mayor is appointed 
an alderman; and it is freanted 
“ q.iod tjuandocunque acciderit 
alitjuein inajorcni,c..c. aut Jiqueni 
vel aliquos de balhvis, vel de com- 
mnni concilio vill. praid. pro tem¬ 
pore existent, obire, scu ah officio 
suo, vel ah oHiciis suis, amoveri, 
vel decedere, sive stare reciisare, 
quod tunc, & in quolibet tali easu, 
af idonea persona, vel al’ idoiioiC 
persona;, de tempore in tempus, 
ad Si in offic’ illius, vel ad & in 
oii c’ illorum sic amot’, vel ohtunt’, 
sive stare recusant’, eligetur,” «ic.; 
and by subse(|uent charters every 
alderman is appointed a justice for 
the town: Held that the defend¬ 
ant, who was a common council¬ 
man, and had once served the 
office of mayor, and acted as jus¬ 
tice for the town, but had since 
quitted the town, and resided four 
S s 3 miles 
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5i4 KONEV had and RECEIVED. 


miles distant, having onlfr a bank 
there, and was an acting magistrate 
for the county, was not entitled to 
refuse to stand at a subsequent 
election of mayor, though the serv¬ 
ing that office would compel him 
to remove his residence to the 
town, and prevent his acting as 
magistrate for the county; and 
therefore the Court granted a man¬ 
damus to take upon himself the 
office, he having been elected at 
such subsequent meeting. The 
King v. L^landf M. 55 G. 3. 

Page 184 

marriage, 

See Agreement. Settlement by 
Marriage. —And notes at end of 
case The King v. The Inhabitants 
of Billingshurstj M. 55 G. 3, 259 

—267 

MISNOMER, 

See Amendment. 

MONEY HAD AND RECEIVED. 

Where defendant received from his 
principal abroad a bar of silver, and 
took it to plaintiffs, who melted it, 
and sent a piece to an assayer to be 
assayed at defendant’s expence, and 
paid a price for the bar to defendant, 
as for the number of ounces of silver 
which by the assay it was calculated 
to contain, which number was after¬ 
wards discovered to exceed the 
true number: Held thatplainti^ 
might, after having offered to return 
the bar, have money had and re¬ 
ceived against defendant for the 
price thus paid to him under a 
mistake, although defendant had 
forwarded his account to his prin¬ 
cipal, and in it had placed the 
price received to the credit of his 
principal. Cox and Others v. Pren¬ 
tice, H,5sO-3. 344 

MORTMAIN, 

See Charitable Uses. 

16 


NEW TRIAL. 

/' 

1. The presence of alji the defendants 
convicted of an indictment for a 
conspiracy is necessary in order to 
move for a new trial on behalf of 
any of them. The King v. Ashem 
and OiherSi P. 54 G. 3. Page 9 

2. S. P. The King v. Ld, Cochrane. 

10. n. 

NOTICE, 

See Bills of Exchange, 3. Va¬ 
riance, 2. 

A term’s notice is not necessary 
where there have been no proceed¬ 
ings for four terms after verdict. 
May V. Woodingy II. 55 G. 3. 500 

ORDER IN COUNCIL, 

See South Sea Company. 

OVERSEERS, 

See Costs, 2. 

PARTICULARS, BILL OF, 
See Debt. 

PEER. 

If a peer be sued jointly with others 
by bill of Midmesexy the Court will 
set aside the proceedings as against 
the peer. Briscoey Bart, v. The 
Earl of Egremont and Others, T. 
54 G. 3. 88 

PENAL ACTION, 

See Venue. 

PIRACY, 

See Copyright. 

PLEADING, 

See Indictment. Variance. Ve¬ 
nue. 

I. Where upon the execution of an 
annuity bond by three out of seve¬ 
ral obligors, the grantee of the an¬ 
nuity pud the consideration-money 

to 



PLEADING. 



to iJ. S.t one of the three, who im¬ 
mediately paid it into a banker’s in 
the names of himself and J, Z., the 
attorney who acted for all parties, 
and took the banker’s receipt for 
the money in the names of himself 
and t/. L,, which was done in con¬ 
sequence of the other obligors not 
attending to execute the bond, it 
being agreed by the parties then 
present that until the securities 
should be executed the money 
should remain in the hands of a 
banker, and afterwards, upon tlie 
execution of the securities, the 
money was paid at the banker’s 
with the authority o\' J.L. to Z). 6’., 
and upon debt brought by the ex¬ 
ecutors of the grantee on the an¬ 
nuity bond, the condition of which, 
on oyer, stated that the grantee 
paid the money to the oblig(jrs, and 
the memorial stated that the money 
was paid to D, S., to the use of 
himself and the other obligors by 
the grr.ntee : Held that a plea al¬ 
leging that in the assurances the 
consideration-money was stated to 
be paid by the grantee, and that it 
was not stated in the assurances 
that the sum was advanced by any 
agent or agents of the grantee, and 
that the same was advanced on be¬ 
half of the grantee hy J.L. and 
J). S.f was to be taken as j)leaded 
with reference to the annuity act, 
17 G. 3. c. 26., and that it raised an 
objection which was sustained by 
the facts, and invalidated the bond. 
Harwood and Another^ Executors^ 
W, CoarCf deceasedj v. Underhill, 
r.54G.3. Page 82 

2. In a declaration for slander of plain¬ 
tiff in his trade, a count alleging 
that the defendant, in a certain 
discourse in the presence and hear¬ 
ing of divers subjects, falsely and 
maliciously charged, and asserted, 
and accused plaintiff of being in 
insolvent circumstances, and stating 
Special damage, but without setting 
out the words, is ill, and if it be 


joined with other counts, which 
set out the words, and a general 
verdict given, the Court will arrest 
the judgment. Cook v. Cox, T. 

54 3* Page no 

3. To debt on an award made by ar¬ 

bitrators upon a submission to them 
generally without any time, a plea 
that the arbitrators did not make 
any award within a reasonable time, 
adjudged ill. Curtis v. Potts, T. 
54 G. 3. ^ 145 

4. In a declaration on a promissory 

note, with the common counts, it 
is enough to allege a county for a 
venue, without a parish. Ware v. 
Boydell, T. 54 G. 3. 148 

5. Declaration against the maker of 

a promissory note, payable at a 
particular place, and avers a pre¬ 
sentment at the place, and that the 
defendant, licet saepius requisitus, 
hath hitherto refused, and still 
doth refuse to pay. Held well 
upon demurrer, and that a refusal 
at the particular place need not be 
averred. Butterworth v. Lord Lo 
Despencer, T. 54 G. 3. 150 

6. The plaintiff cannot sign judg¬ 

ment after plea in abatement, be¬ 
cause the affidavit to verify the 
plea was sworn before the defend¬ 
ant’s attorney. Hor^all v. Mat- 
ihexmian, T*. 54G. 3. 154 

7. A declaration by P. and C. as¬ 
signees of a replevin-bond, stating 
that they distrained the defendant’s 
goods for rent due to P., is good, 
without naming C. bailiff. Both 
avowant and pesson making cogni¬ 
zance may take an assignment of 
the replevin-bond, and sue jointly 
upon it. The declaration need not 
set out the goods distrained: and 
if it state that the sheriff took the 
bond in double the value, condi¬ 
tioned for prosecuting, &c. and for 
making return of the goods in the 
condition mentioned, and thereupon 
the sheriff' replevied the same, that 
shews that the bond was conditioned 
for a return of the goods distrained, 

S 8 4 And 
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POWER. 


And the declaration is n(tf double, 
because it alleges that the defend- 
ant did not prosecute his suit with 
effect, and hath not made a return. 
Phillips and Another v. PricCy M. 
55 G. 3. Page 180 

8. A bill of exchange in this form: 

“Pay to T.G,B, or order 315/. 
value received,** and subscribed by 
the drawer, may be alleged in 
pleading to be a bill of exchange for 
Value received bu the dravoer. Grant ' 
V. Da Costa, H, 55 G. 3. 351 

9. Debt on bond with a penalty; 

plea infancy; replication, that after 
the making of the bond and before 
commencement of the suit he at¬ 
tained his full age, and afterwards, 
and before the suit, assented to 
atid ratified and confirmed the 
bond: Upon special demurrer, 
held that the replication was ill, 
for an infant cannot give a bond 
with a penalty for the payment of 
interest; and unless he be estopped 
by some act at full age of as high 
authority as the bond, he shall 
avoid it. Baylis v. Mary and John 
Dineley, H, 55 G. 3. 477 

10. Debt on bond made by C. and 
his sureties, with a condition re¬ 
citing stat. 27 G. 2. c, 38., and that 
C. (four years before the date of 
bond) was appointed by the church¬ 
wardens and .parishioners of D,, 
in pursuance of the statute, collec¬ 
tor of the poor-rates to be levied 
and raised in the parish, and con¬ 
ditioned that C. should account, 
as often as required, for all monies 
so collected and recHved by him, by 
virtue of the act, &c. Breach, for 
not accounting for monies collected 
and received since the making of 
the bond. Plea, that C. accounted 
for all the monies collected and 
received by hini before the making 
of tlie bond; 2dJy, that the office 
of collector is an annual office, and| 
that C. accounted tor all the mo- 

collected receiv^ by him 


within the current year of office 
in which the bond was made: Upon 
demurrer, held that both pleas 
were ill, for by the words of the 
statute the appointment is pro¬ 
spective, to collect future rates, 
and not retrospective only, and 
the condition is in the words of 
the statute, without any restrain¬ 
ing words; and it is not pleaded 
that the office was an annual of¬ 
fice at the time of making the bond, 
and if it had been, yet it appears 
by the statute not to be an annual 
office, though concerning rates 
which are raised in the course of a 
year. Curling and Others v. Chalk- 
ten and Others, H, 55G.3. P.502 

PLEDGES, 

See Bail, 2. 

POST-HORSE DUTY. 

See Licence. 

The letting to hire a hearse and four 
horses, by a person licensed to let 
horses, for the purpose of convey¬ 
ing a corpse from Y* to B. to be 
buried, for which the person letting 
charged and received a specific 
sum for the job, and not after the 
usual or any certain rate per mile, 
was holden not to be liable to the 
post-horse duty. Smith and An¬ 
other, qA, &c. V. Moss, T* 54 G. 3. 

POWER, 

See Demise, 2. 

I. Devise to. the use of H.L for 
life without impeachment of waste, 
&c. remainder to the use of plain¬ 
tiff for life, with power to make 
leases for two or three lives, &c. 
or for the term of 21 years, so as 
there be reserved the best rent 
vMhout taking any sum or sums of 
money, or other iking, Jbr or in lieu 
of a fnes and H.i.Dy, indenture 

*5 



POWER. 


PRACTICE. 


15 Odober \esacdi for 14 yearst to 
be computed as to the meadow 
land from 13th February last, the 
pasture from 25th Marm last, and 
the messuage from 12th May last, 
under a yearly rent, payable to 
lessor, and such other person as 
should be entitled to the freehold 
and inheritance, half, yearly, on 
nth November and 25th Marcky 
the first payment to be made on 
nth November next ensuing^ and 
lessee covenanted with lessor, his 
heirs, and assigns, for payment to 
lessor and such other person, &c. 
of the rent at the days and times, 
ixc. Held that the lease for 14 
years was warranted by the power 
to lease for 21; and that the re¬ 
servation of the first half year’s 
rent, payable at the end ofay days, 
was not taking a sum of money for 
a fine, being in consideration of a 
preceding occupation; and that 
plaintiff, after the death of II. I., 
was an assignee within stat. 32 //. 8. 
C.34., and might maintain covenant 
against the lessee for rent-arrear 
after the death of //. /., and during 
the continuance of the term, Ish~ 
ermod v. Olclknow, 11 . 55 G. 3. 

Page 382 

. Devise of lands to E. B. for life, 
with power to charge the same, by 
any deed or deeds, writing or writ¬ 
ings, under her hand and seal, at¬ 
tested by two or more u.ritnesses, or 
by will, &c. and for securing the 
raising and payment of the charge 
to limit and appoint the devised 
premises to trustees, &c.: Held 
that the power wa^ not well exe¬ 
cuted by deed charging the pre¬ 
mises with a sum of money, and for 
securing the same demising them 
for a term; such deed being ^signed, 
sealed, and delivered in the pre¬ 
sence of two witnesses, but the 
attestation indorsed on the deed 
and subscribed by the two wit¬ 
nesses, expressing only that it was 
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sealed and delivered in their pre¬ 
sence. Wright and Others v. Bar- 
low and Others, H. 55 G. 3. P. 512 

PRACTICE, 

See Abatement. Affidavit, 4. 
Bail. Baron and Feme. Bill 
OF Exchanoe, 2. Costs. In¬ 
quiry, Writ of. Peer. 

1. If a cause be removed by defend¬ 

ant by habeas corpus, out of an 
inferior court, plaintiff is not bound 
to declare in the court above if he 
has taken no other steps than com¬ 
pelling the defendant to put in and 
justify bail there. Clack Dixon, 
T. ^4 G. 3. yj 

2. The plaintiff may obtain a rule 

for referring a bill of exchange to 
the master on the day on which 
interlocutory judgment for want 
of a plea is argued. Pocock v. 
Carpenter, T. 54G. 3. 109 

3. The Court held chat plaintifi' 

might lodge a detainer against de¬ 
fendant in custody upon mesne 
process, after his bail had Justified, 
the defendant not having com¬ 
pleted his di.scharge, but being still 
within the prison: and that he was 
not entitled to his discharge upon 
an affidavit that the sum for which 
the detainer was lodged was due 
at the time of the first arrest. Quin 
v. Iteynolds, T. 54 G. 3. 144 

4. An affidavit of debt not intitlcd of 
any court, and only with the 
words by the cowr^ written at the 
bottom of the jurat, is not suffi¬ 
cient. Moiling V. Poland, T. 

54<?-3- . . »57 

5. In an affidavit to hold to bail, if 

the deponent be described as ** of 
the city of London, merchant,” it 
is sufficient. Vaissier v. Alderson, 
M.j§G.^. 165 

6. Affidavit to hold to bail that 
R. Sutton is indebted to plaintiff 
for money paid and laid out to the 
use of the said R, tiackson,” held 

well 
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wellenough. Sutton, M. 

55 G. 3. Page 178 

7. The Court will not grant a rule 

that the plaintiff may give security 
for costs, unless apj^ication has 
been made to him to give security. 
Bass V. Clive, M* 55 G. 3. 283 

8. The Courty upon application to 
set aside a regular attachment 
against the sheriff for not bringing 
in the body, will require either an 
affidavit of merits, or that the ap¬ 
plication is made on behalf of the 
sheriff, or the bail, without collusion 
with or indemnity from the de¬ 
fendant. The King v. The Sheriff 
of Middlesexy in a case of Gee v. 

. IVhite, M. 55 G. 3. 299 

9. A term’s notice is not necessary 
where there have been no proceed¬ 
ings for four terms after verdict. 
May v. Woodingy H. G. 500 

10. Proceedings m replevin stayed 

after conusance and plea in bar, 
upon payment of costs of the ac¬ 
tion and distress, and replevying, 
and delivering up the replevin bond 
to be cancelled, there being no 
special damage. Banks v. Brand 
and Anothery H, 55 G. 3. 525 

PRISONER, 

See Costs, 3. 

PRIVILEGE, 

See Consul. Peer. 

PROMOTION, Page 336. 


mer charter-party, in consideration 
of the freight B. was to pay, was 
thereby declared null and void, A. 
agreeing to cancel the first in con¬ 
sideration of the second, and C. 
was thereby acquitted of all claims 
which A* might have against him 
in virtue of the first charter-party, 
was held not to operate as a release 
from A» to C. of the first charter- 
party. Storerv, Gordon and OtherSy 
55 G. 3. Page 308 

RENT, 

See Debt. 

REPLEVIN, 

See Inquiry, Writ of. Pleading. 

7. Practice, 10. 

SALE, 

See Frauds, Statute of. 

Where the seller of goods upon the 
buyer’s refusal to accept them re¬ 
quested the buyer to sell them for 
him, which the buyer agreed to do 
if he could, but did not; Held that 
in an action by the seller for the 
price, the jury, in considering wlic- 
ther the request made by the seller 
was a waiver of the contract of 
sale, could not take into their con¬ 
sideration whether such request 
was made under an ignorance of 
the law, and impression that his 
remedy was gone. Gtmery v. 
Bond, H. 55 G. 3. 373 


REGULA GENERALIS. 

Seal Office, T. 54 G. 163. 163 


RELEASE. 


A deed inter •partes cannot operate as 
a release to strangers: therefore a 
charter-party between and B,, in 
consideration of a former charter- 


party between|^and C., which for- 


/ SETTLEMENT^hy Estate. 

Grandfather, father, and son, and 
the grandfather gave the father a 
a piece of land, on which he imme¬ 
diately built a house, and continued 
in possession for 30 years, without 
paying any rent or acknowledg¬ 
ment, sometimes residing in the 
house with his family, and at other 
times letting it, and receiving the 

rent: 



SETTI^EMENT. 


rent: Held that the son, who 
ceased to be a part of his father’s 
femily 15 years after the building 
of the house, was entitled to the 
settlement which the father gained 
by residing in the house. The 
King V, The Inhabitants of Calmut 
T. 54G.3. Page 22 

SETTLEMENT — Hiring and 

Service. 

1. Where the master of a servant 

under a yearly hiring, 28 days be¬ 
fore the end of the year, gave up 
his business, sold his stock, and 
paid ofi’and discharged the servant, 
with all his other servants, paying 
them their full wages, and telling 
them to go whore they liked, and 
the servant took his wages, left the 
house, and worked with another 
person, with the master’s know¬ 
ledge, during the 28 days: Held 
that this was a dissolution of the 
contract; and it appearing upon 
the case stated by the sessions 
that they had proceeded on the 
ground of its being a dispensation, 
though the sessions did xiot find 
tliat as a fact, this Court quashed 
the order of sessions. The King 
V. The Inhabitants of Bray, T. 
54 G. 3. 20 

2. An invalided soldier at the depot, 
who, in pursuance of an order from 
government, had h.'ave of absence 
upon agreeing to relinquish his 
pay for the time, which leave was 
renewed from time to time, by 
furlough, for different periods of 
three, six, and four months, which 
he procured by going to the depot 
for them, was held not to gain a 
settlement by hiring and service 
for a year, not being sui juris law¬ 
fully to hire himseJt within the stat. 

c. II., though before 
such hiring the mistress applied to 
the commanding officer at the de¬ 
pot, to know if he might hire him¬ 
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self for a year, and was told that 
he might, and during the year’s 
service he received no pay, nor 
was called upon, nor did perform 
any military duty. The King v. 
The Inhabitants (f Beaulieu, jVf. 

SS Page 229 

3. A servant in husbandry, hired to 
serve for the weekly wages of 4s., 
board, washing, and lodging, ex¬ 
cept in the harvest month, when 
his wages were to be increased to 
lo^. 6 d. per week, and then again 
reduced to 4$., does not gam a 
settlement; for that is only a 
weekly hiring. The King v. The 
Inhabitants of Dodder hill, in Wychf 
otherwise Droitwich, M. 55 G. 3. 

243 

4. Where an infant bound himself 
apprentice for seven years by in¬ 
denture, to which indenture he 
and his master were the only par¬ 
ties, and after serving some time, 
in consequence of the master’s 
running away and leaving him, 

I procured the indenture to be given 
up to him with the master’s con¬ 
sent, and afterwards, during tho 
seven years, hired himself as a 
yearly servant and served a year: 
Held that he acquired a settlement 
by such hiring and service, for it 
was for the infant’s benefit under 
the circumstances that he and his 
master should be at liberty to put 
an end to the indenture. The King 
V. 2 'he Inhabitants of Mountsorrel^ 
H. 55 G. 3. 497 

• 

SETTLEMENT — by Marriage. 

I. A person whose baptismal and 
surname was / 4 . L., was married by 
banns by the name of G. S , having 
been known, in the parish where 
he resided and was married, by 
that name onl}’, from his first com¬ 
ing into the parish till his marriage, 
which was about three years: 
Held that the marriage was valid. 
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SOUTH SEA COMPANY. 


and therefore the wife and children 
entitled to the husband’s settle¬ 
ment. The King v. The InhabU 
tants of BiUingshurstf M. 55 O. 3. 

Page 250 

2. A marriage by licence, not in the 
man’s real name, but in the name 
which he had assumed because he 
had deserted, he being known by 

that name only in the place where 
he lodged and was married, and 
where he had resided sixteen weeks, 
was held a valid marriage. The 
King V, The Inhabitants of Burton- 
upon-Trentf H. $5 G. 537 

SETTLEMENT —% a Tenement 
lol. a-Year, 

1. Where five persons, as members 
of a managing committee of a cor¬ 
poration, who were proprietors of 
a bridge and the tolls thereof, de¬ 
mised the toll-house and tolls to 
the pauper, for one year, reserving 
a rent to the corporation, and a 
power of re-entry, but the demise 
was not under the cor|)oration seal, 
but only under the seals of the five 
individual members : Held that the 
pauper did not gain a settlement 
by occupying the toll-house and 
tolls above 40 days, and that his 
havin^aid rent for the same made 
no difference, the annual value of 
the toll-house without the tolls not 
exceeding 5/. The King v. The 
Inhabitants of North Duffeldy M. 

55 <5.3. . 247 

2. Where the p&uper was lured as 
bailiff to P., who held a farm, un¬ 
der an agreement that he was to 
have weekly wages, &;c. and liis 
master to find him a house, and 
either to furnish him with two 
cows, or the pauper was to be at 
liberty to hire two, and feed them 
on the farm, and he served three 
years under the agreement, and 
lived with his family in his master’s 
house, occupying the kitchen and 


two rooms, and hired two cows, 
which fed during the summer in 
the pastures of his master: Held 
that by the feeding of the cows 
which was above the yearly value 
of 10/., the pauper acquired a set¬ 
tlement. The King v. The Inha¬ 
bitants of Minster ^ M, cc G. 3. 

Page 276 

SEWERS, COMMISSIONERS 
OF. 

The commissioners of sewers cannot 
assess a person in respect of drains 
which communicate with other 
drains that fall into the great sewer, 
if the level of his drains is so much 
above the sewer, that the stopping 
of the sewer could not possibly 
throw back the water so as to in¬ 
jure his premises, and if he be not, 
and it does not appear that he is 
likely to be, benefited by the works 
done upon the sewer. Masters v. 
Scroggsy II, 55 G.3. 447 

SHERIFF, 

See Bail, I. Evidence, 2. Prac¬ 
tice, 8. 

SLANDER, 

See Pleading, 2. Variance, 4. 
SOLDIER, 

See Settlement— bp Hinng and 

Servicey 2. 

SOUTH-SEA COMPANY. 

The stat. 47 G.3. sess, i. c. 23. which 
repeals so much of the stat, of Anne 
as vests in the South Sea Com¬ 
pany the exclusive privilege of 
trading to parts within certain li¬ 
mits, extends only to such places 
within those limits as were at the 
time of passing the act, or at any 
time since, in the possession or un¬ 
der the dominion of his Majesty; 
and therefore an action was held 

not 



STATUTES. 


SURETY. 


. not to lie against the defendant for 
not safely stowing and conveying 
goods of the plaintiff from London 
to Buenos Ayres^ which place was 
captured by his Majesty’s forces, 
but afterwards recaptured before 
the passing of the act, and the ship¬ 
ment of the goods; although the 
goods were shipped under the sanc¬ 
tion of an order in council pur¬ 
porting to authorize the voyage, 
and the re-capture was unknown 
when the goods were shipped and 
the voyage commenced. Wilkin¬ 
son, Assignee of Hiiffenden and 
Netveomb, Bankrupts, v. Loiidon- 
sack, 7 '. 54 G. 3. Page 117 

STATUTES. 

Hen, V. 

I. C.5. Statute of additions. 166 


Hen, Vlll. 

32. C.34. Assignee. 384 

Phil, & Mary, 

I & 2. c. 13. Justices. Wit¬ 
nesses. 5 » ^ 

Eliz, 

5. C.4. Apprentice, 189 

13. C.5. Fraudulent Assign¬ 
ment. 37 * 

31. C.5. Venue. 43 ° 

James 1 . 

3. c, 10, ss. 1,2. Charges for 
conveying to gaol. ^3 

7. c,$. Costs. 13* 

21. C.4. Venue. 43 ° 

c. 12. Costs. 13* 

Charles II. 

12. c. 24. 4.45. Appeal. Ex¬ 
cise. *40 

15. c. II. 5 .19. Appeal. Ex¬ 
cise. Costs, * 4 ^ 

22. c. 12. Highways. 408 

29. C.3. 5.17* Frauds. 178 

WiU. & Mary. 

3. C.11. Settlement. 229 

5. C.11. Coits. 405 


^ Anne. 

8. c. 19. Copyright. Page 7 

9. c,2i. South Sea Company. 122 

Geo, II. 

2. r.5. banknotes. Larceny. 

545 . 55 ^ 

5. c. 30. if. 9. Bankrupt. 39 

9. c. 36. Mortmain. 

1 1, c. 19. 5. 23. Replevin bonds. 156 
15. c. 13. s. II. Forging bank 
notes. 547 

26, c. 33. Marriage. 251 

27. c. 3. Expcnces of convey¬ 
ing to gaol. 65 

Geo. III. 

3. c. 15. 5.4. Corporation- 

books. 226 

10. c. 18. Dog-stealing. 331 

13. c. 78. Public footwaj'. Ap¬ 
peal. Costs. 459, 467 

17. C.26. Annuity act. 82 

f. 56. S.20. Appeal. 493 

25. c. 51. Posthorses. 19 

32. c. 58. Corporation-books. 223 

36. c. 22. f. 3. Bread. 14 

39. e. 85. Embezzlement. 539 

43. C.46. S.2. Bail. 283 

44. c. 98. Posthorses. 18 

47. sess, i. c. 23. South Sea Com¬ 
pany. 123 

4$. c. 74. s. 15. Appeal. Wit¬ 
nesses. 142 

c. 98. S. 6 . Posthorses. 19 

c. 123. Insolvent Debtors. 282 

49. e. 121. 55.8.14. Bankrupt. 78, 

92 

51. c. 30. Inclosure, 323 

C.61. • 127 

52. ^•39* Pilot act. 429 

C.64. Bank notes. False 

pretences. 551 

53. c. 17. 55. 106,107. (Mutiny 

act.) Deserter. 65 

SURETY. 

Sae PlxapinG) lo. 


TIME, 
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TIME^ ' 

See Aitard. PltsADnrG» 3. 10, 
Practice; 9. 

TOLLS, 

See SittxAMEITt—^ Tenement of 
xo/* a-^featy i. 

VARIANCE, 

See PLEADING, 8. 

1. An allegation that an action was 

depending in his Majesty’s Cou^t 
of the Bench at Westminstery is not 
sustained by proof of a pluries 
bill of Middlesex ; for by such al¬ 
legation the common bench must 
be intended. Impey v, Taylory M. 
55G.3. Page 166 

2. Where plaintiff declared that in a 
certain messuage or dwelling-house 
and premises, &c. he distrained for 
the rent of the said premises, with 
the appurtenants, by virtue of a 
certain demise thereof; proof of a 
lease of two messuages, reserving 
a rent, and of a notice of distress 
for the rent of the two messuages, 
was held not to be a variance. 
Taylor v. Brooke, M, 55 G, 3. 

169 

3. Where pliuntiff declared that de- 
fen^nts accounted with him for ail 
the monies severally due from 
them, and that the amount of such 
monies was 21/. 6^., and in consi¬ 
deration that he would forbear 
payment of the monies severally 
due from ^em« the gross amount 
of which was ill. 6s*, defendants 
imdertooktopay the said sum, 8cc. 
and the plaintiff proved that the 
sum due to him was 2ol» iBs. > Held 
that this was a ffital variance. Am- 

feld V. Bateand Others, M.syG* 3* 

4. In slander, the declaration alleged 
that the plmntiff at the time of 
speaking, &c. was of two trades, 
and that defendant, intending to 
injure hun iu bis several trades as 


WITNESS. 

aforesaid, and to prevent persons 
from employing him in the way of 
his said severm trades, in a cer¬ 
tain discourse which he had of and 
concerning the plaintiff in one of 
his trades, spoke, See,: Held tliat 
though the plaintiff failed to prove 
he was of both trades, yet he 
might recover upon proof that he 
was of that trade concerning which 
the defendant was charged to have 
spoken the words. Figgins v. 
CogstoeUy H. 5S G.$* Page 369 

VENUE, 

See Debt. Pleading, 4. 

In debt upon stat. 52 G. 3. c. 39., (pi¬ 
lot act,) for penalties for continu¬ 
ing in the charge of vessels with¬ 
out being licensed, the venue must 
be laid in the county where the 
offence is committed. Barber q, t, 
V. TUson, if. 55 G. 3. 429 

UMPIRAGE, 

See Award. 

VOYAGE, ILLEGAL, 

See South Sea Company. 

WAIVER, 

<Sec Assumpsit, i. Sale. 

WAR, 

See Indictment, 3. 

WARRANT, 

See Commitment. 

WARRANTY, 

See Insurance, 2,3. 

WAY, 

See Appeal, 2. 

WITNESS. 

I. A Justice of the peace may com¬ 
mit a feme covert who is a material 

witness, 



WITNESS. 


WBIT OF INQUIRY. 

4 

witness, upon a chai^ of fidoay l^^^Mivictton by the 

brought before him, upon the 

fuses to appear at the aie^^s tb ' ||;ro|[M aaek^^^-^ were 

give evidence, ^ to jsure^ ; - not eicilttiin^^^ 
for her appearance. Iwiiief oi^. ipg.. The CommU- 

Wife V. WfAiiOi and^Aw^t^ T. ' , ^ 
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'I rinitv Teriii, 


tn tho Fifty-lburtU Year of the 


Reign of Georgs 


III. 


Bennet and Wife Watson and Another. 

''T^IIESPA.SS for assault and imprisonment of the 
wife. Plea, Not guilty. At tlie trial before 
Thomson C. B. at the last assizes for Kcnt^ the case 
was this: the defendant IVafson was a magistrate re¬ 
siding at Woolwich, and Ncwhall (the other defendant,) 
a constable of that place. On the ist of January 1813 
a person having been apprehended on suspicion of 
felony, and carried before Watson, the plaintiff'^s wife 
was examined as a witness against the prisoner, and 
after her examination, was desired by Wertson to procure 
her husband^s recognizance for her appearance at the 
next quarter sessions; to which she said that she could 
not procure it that day, but the next day her husband or 
VoL. III. B 


Sjturi if, 

'J:o:€ llth. 

A justice of the 
pC3CC may com¬ 
mit a feme co¬ 
vert who is a 
material wit¬ 
ness, upon a 
charge of fo- 
loiiv brought 
before liim, and 
who rtfuscs to 
appear at the 
sessions to give 
I vidrucc, or to 
find sureties for 
her appearance. 


some- 
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somebody else should enter into the recoffnizancc. 
Upon this promise, she was su£fered to depart, but not 
keeping her word, on the 13 th of January following was 
sent for by JVatsony who again requested her to procure 
her husband or some other person to be surety for her 
appearance to give evidence at Maidstoncj where the 
sessions were to be holden; to which she answered that 
she *iS}ould not go^ and nobody should make her. The 
matter was then explained to her fully; and an hour or 
more was employed in endetivouring to persuade her; 
but she continuing to refuse, was at last told that a 
warrant would be signed if she refused; and on her 
still refusing the warrant was signed. She was not, 
however, taken into custody that night; but by leave 
of the magistrate slept in her own house, and on the 
next day was conveyed by NewhaU inside the coach to 
Maidstone, where (on the 15th) she gave evidence, and 
the prisoner was convicted; and without her evidence 
he could not have been convicted. The warrant was 
directed to the constable of Woolwich, to convey and 
deliver into the custody of the keeper of the gaol at 
Maidstone, and to the keeper to receive into his cus¬ 
tody the plaintiff’s wifo, she having subscribed her 
deposition in a case of felony, &c. and being a most 
material and necessary witness, on behalf of the king, 
touching the said felony, and refusing to appear at the 
next general quarter sessions of the peace to give such 
evidence as she ought to give, and refusing to find 
due sureties for such her appearance, in contempt of 
the laws and against the peace, &c. and her safely keep 
until delivered by due course of law. The plaintiffs 
having failed in proving notice to the defendant Watson, 

pursuant 
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pursuant to the statute (a), he was acquitted; but proof 
having been given against Newhall of a demand made 
of a copy of the warrant, and that he had not com¬ 
plied with it, the learned Judge allowed a verdict for 
15. damages to be found against him, giving liberty to 
move to enter the verdict for him, if the Court should 
be of opinion the action was not maintainable. 

A rule nisi was accordingly obtained in the last 
term, and 2 Hawk, P, C, b. 2. c, 8. s, 58. and c. 16. s, 2. 
was cited to shew that justices may commit those who 
refuse to be bound, if it appear that they can give 
material evidence. 


1814. 

Bennet 

against 

Watson. 


Ctirwood shewed cause, and observed that the posi¬ 
tion laid down in 2 Hawk, c, 8. s, 58. was only given 
as an opinion and not as decided law, and the writer 
prefaces it with “ it is saidand that, as well as several 
positions of tlie same sort in other text writers, may 
all be traced to the single authority of 2 Hale P, C. 282. 
It is there said “ that the justices who take the informa¬ 
tion of witnesses, may, before the trial, bind over the 
witnesses to appear at the sessions, and in case of their 
refusal either come or to be bound over, may com¬ 
mit them for thfeir contempt in such refusal, and this is 
virtually included within ttieir commission and by ne¬ 
cessary consequence upon stat. i Sc 2 P, 4 " c, 13." 
But how, it may be asked, is it virtually included in 
their commission, since at common law the power of 
imprisonment can only be exercised by a court of re¬ 
cord ifi ); but a justice taking examinations on a charge 
of felony is not a court of record. As little is it a 


(j) 24G. 2, f. 44- 


{h) Set Salk 200. ixMaJ.^SSi 

B 2 neces- 
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nexiessary consequence upon stat. 1 &C i P, ^ 
for the statute only gives the justices authority to bind 
by recognizance to appear at the next general gaol 
deliveiy; and therefore to hold that they may by con¬ 
sequence commit, would be to hold that a greater 
power is a consequence of a lesser. But admitting the 
doctrine of Lord Hale to be correct, still the magistrate 
here has exceeded his authority, because the plaintift’’s 
wife being under an incapacity, us a married woman, 
to bind herself by recognizance, which is the only 
surety which the statute speaks of, the magistrate could 
not lawfully commit her for refusing to do what she 
was wholly incompetent to do, or if she had done, by 
going through the form of entering into a recognizance, 
wouhl have been nugatory, but he ought to have com¬ 
mitted only for refusing to appear. 


Gurney and Bolland^ contra, relied on the authorities 
above mentioned, and on the uniform practice, in the 
case both of infants and married women, to require a 
recognizance of some third person ’ if they refuse to 
appear, and in case of refusal of such recognizance, to 
commit. And the plain inference arising from the i & 2 
P . Af. is, that the justices shall have authority to com¬ 
pel the appearance of witnesses at the trial to give 
evidence against the party indicted; for which pur¬ 
pose the statute authorizes them to bind all such by 
recognizance or obligation, which must mean such 
recognizance or obligation as will bind, considering 
the situation of the witness; and if they have autliority 
to bind they must have the means of enforcing it, by 
commitment in case ol refusal to be bound. 


I,or(i 
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Lord Ellenborough C. J. After the construction 
which has been put on the statute by Lord Haley and 
the practice which has obtained since, I think we shall 
not be very much inclined to disturb it; and we cannot 
avoid doing so if we determine that this woman, who not 
only refused to give surety, but to appear, might not 
be committed in order to be forthcoming to aid the 
purposes of justice. For that would be to pronounce 
that in no case can a magistrate be warranted in com¬ 
mitting, wliei’e there has been a refusal on the part of 
the witness both to find sureties and to appear. But 
the law intended, that the witness should be forthcomin«r 
at all events, and it is a lenient mode, which the sta¬ 
tute pi^vided, to permit the witiu'ss to go at large 
upon his own recognizance. However, that is only 
one.mode of accomplishing the end, which is the due 
appearance of the witness; therefore where that mode, 
ns well as the end, is frustrated, as far as it can be, by 
the w'itness^s refusal, it seems but reasonable that the jus¬ 
tice should be warranted in committing, which is the 
only means left of securing the end. 

Le Blanc J. The justice is not to commit by way 
of punisliment, but in order that crimes may not go 
luipunished, he is to secure the appearance of the wit¬ 
ness, who is to establish the delinquency, after he shall 
have been examined before him on oath. The statute 
has provided that the magistrate shall bind him by 
recognizance. From that time the practice has been, 
and so it is laid down by Lord Haley that he may com¬ 
mit, if the witness refuse to appear or enter into a 
recognizance. Here the woman could not enter into 
her own recognizance, but that was not alleged by her 

B 3 as 
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im excuse, Init she voluntarily rerused either to at¬ 
tend or to tind security, and therefore the magistrate 
could do nothing less than commit. If' he had done 
more than was necessary to secure her appearance, I 
agree it would have been bad; but in this instance 
he has done no more than was necessary for that 
purpose. 


Dampier J. (a) The power of commitment is abso¬ 
lutely necessary to the existence of the statute of Philip 
and Mary; for unless there were such a power, every 
person would of course refuse to enter into a recogni¬ 
zance, and the magistrate could not compel him; and 
then if he could further avoid being served with a sub- 
pcena, the party delinquent might escape unpunished. 
This consideration coupled with Lord //a/e*s judgment, 
founded on the practice, seems to me sufficient to esta¬ 
blish the power. The question here is respecting a 
person who is under a legal disability; but she not only 
refuses to give recognizance, but she refuses to go, 
doing as much as in her lay to elude the justice of the 
case. The magistrate, therefore, has done nothing 
more than was proper to secure her appearance at the 
sessions; upon her refusing to go, or to find any recog¬ 
nizance, he commits. It seems to me he was right in 
so doing, the practice has been so, and it follows both 
from the practice and the opinion of Lord Hale that 
the law is so. And therefore there must be judg¬ 
ment for the defendant. 

Rule absolute. 


(«) Bayltf J. was absent. 
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Power against Walker. 


jMonday, 
‘June i3tli. 


^ ASE by the plaintiff, as proprietor of the copyright 
of the words of a certain song, against the de¬ 
fendant for pirating the same. Plea, Not guilty. 

At the trial before Lord JEllenbat^ouff/t C. J. at the 


Middlesex fittings after last term, the plaintiff^ in order 
to establish his title, proved that one Moore, the author 
of a work inti tied “ A Selection of Irish Melodics,” of 
which this song was one, transferred the copyright of 
the said work by verbal agreement to li. Pcmer, of 
Dublin, who agreed also by parol with the plaintiff, that 
the ulaintiff* should have the exclusive right of publish¬ 
ing and selling the work in England, reserving to him¬ 
self the right of selling it in Ireland, Whereupon it 
was objected for the defendant, ist, I'hat by stat. 8 Ann. 
c. 19. every assignment of copyright must be in writing ; 
and, adly, that the right conveyetl to the plaintiff* by 
It. Power, (supposing it to be well conveyed) did not 
amount to an assignment of the copyright such as 
would sustain this action; but was a mere licence to 
the plaintiff for the publication and sale in England. 

His Lordship directed a nonsuit, being of opinion that 
the plaintiff had not made out his title of assignee. 


An assignment 
of coi»yiiiilit of 
a song must he 
in writing in 
crJcr to entitle 
the assignee to 
maintain an 
acnon on the 
Crtsc !oi pirat* 
ing it. 


Twiss now moved for a new trial, contending that 
copyright was a mere personal chattel, not included 
within the statute of frauds, and consequently capable 
at common law, like all other personalty, of passing 
by oral transfer. And he said that the stat. 8 Ann. 

B 4 r. 19. 
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c. 19. does not make a writing necessary. That statute 
was passed, as its title imports, for the encouragement 
of learning, and is to be construed liberally; it uses the 
terms “ transferred,” “ purchased,” or “ acquired,” as 
applietl to the passing of the property from the author 
to others, and speaks of his assignee;” but none of 
tlicse expressions import that the transfer or assign¬ 
ment must be in writing; there are assignees in law as 
well as in deed, which shews that an assignee may be 
w'ithout any assignment in writing; and it is remark¬ 
able that the statute in another branch, where it pro¬ 
hibits the printing, &c. by any other person than the 
proprietor, without his consent, ex})ressly provides that 
such consent shall be in writing; therefore it is fair to 
presume that it would have ]n*ovided for a writing in the 
other cases if it had so intended. And in Miller v. Tay¬ 
lor {a\ though the transfer of copyright was much dis- 
cssed, it was never objected that it would not pass except 
by writing. The inconvenience of such a construction in 
cases like the present is obvious, for this being a mixed 
production of words and music, which in general is 
the composition of separate authors, a separate assign¬ 
ment in writing of the separate copyrights upon each 
ballad w’ould be necessary. And as to the objection 
that tliis is but a licence and not an assignment of the 
copyright, because it extends to this kingdom only, as 
well might it be said that an assignment for a certain 
number of years, was not an assignment, because it did 
not extend to the w'hole but to a part only; but i^ not¬ 
withstanding, an assignment for a less number of year's 
would be good, why may it not be good for a less 
extensive district ? 

{») 4 Burr. 3^03. 5 . C. i Black. R. 675- 

16 


Lord 
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Lord Ellenborough C, J. said, that the statute hav¬ 
ing required that the consent of the proprietor, in order 
to authorize the printing or reprinting of any book by any 
Ollier person, shall be in writing, the conclusion from it 
seemed almost irresistible that the assignment miiit also 
be in writing; for if the licence, w'liich is the lesser 
thing, must be in writing, a fortiori the assignment, 
which is the greater thing, must also bo. And Dam- 
jner J. exjircssed himself to the same effect, and said 
that the assignment could only be under the statute, 
and therefore the plaintiff* must shew that ho was such 
an assignee as the statute required. 

Per Curiam, Rule refused. 


9 
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The King against Askew and Others. rucsdty, 

® JuuC 14th, 


01 AN moved for a new trial, on the behalf oijohn 
and Louisa Askew, who had been convicted, together 
with one Margaret Tlipwood, of an indictment charging 
them with a conspiracy to indict the prosecutor for fe¬ 
lony. l ie stated that Margaret Hipwood was not then 
present; that search had been made after her, but 6he 
was not to be found, having left her residence before 
the trial, at which time she was at large upon her own 
recognizance. 


Tlic presence 
of all tl»c de¬ 
fendants con¬ 
victed of an in¬ 
dictment lor a 
conspiracy is 
iiccessaiy in or¬ 
der to move for 
a new trial on 
behalf of any 
of them. 


I^ord Ellenborough C. J. interposed, and referred 
to Hex V. Teal (a), where the Court determined that 
the presence of all the defendants convicted of an in¬ 
dictment for a conspiracy was necessary in order to 


(a) II East, 307. 


move 
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jiiove for a new trial; and, he observed, the reason 
clearly was to prevent the most guilty from keeping 
out of the way, and putting forward the least guilty 
in order to try the result of a motion for a new trial. 
Le Blafic J. added, that when the report came before 
the Court in a future stage of this proceeding, if upon 
the reading of the report the Court saw any reason to 
think that justice had not been attained, it was open 
to them at that time, either by directing a new trial, 
or in any other way, to see that justice should be 
done. 


Nolan then asked leave to file the afiidavit on which 
he was about to move. 

But Lord Eixenborouoh C. J. said if the Court 
could not grant the principal thing they could not 
grant the accessory. 

So Nolan took nothing by his motion, (a) 

(a) The King v. Lord Cochrane, (i) 

AT the close of the same day Lord Cochrane, who had been con¬ 
victed, with others, of an indictment for a conspiracy, appeared in 
person to move for a new tiial, but none of the other defendants 
convicted with him attended. His lordship began by adverting to the 
above case, and said that if the rule as there laid down should be held 
to operate against his right to move fora new trial, it would be a rule 
of peculiar hardship as it applied to him, because he was not only in 
the situation of being unable to compel the attendance of the other 
defendants, but he had to complain that evideiice was not brought 
forward at the trial, which was extremely material to prove his 
innocence. 

l.ord Ellrnborougu C. J. said that the Court must abide by the 
lilies which they had laid down for the administration of justice, 
without regarding the manner in which they might be supposed to 

(i) See post, Kcx V. De Berenger and others. 

ailect 
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afTect one individual more than another. Unless the other defend'* 
ants were present, the rule of practice was, that the Court could not 
entertain a motion for a new trial; they had acted on the rule that 
day in the ease of an obscuic individual, and if they were to enter¬ 
tain the present motion, it might be said, and not without justice, 
that they had one rule for one individual and a diderent rule for 
another, or one for the rich and another for the poor. 

Per Curianty Rule refused. 




The King 
against 

Ld.CoClIC ANE. 


The King aminst John Dixon. r/ui./ >, 

® ’Jn.ie I4tli. 


JNDICTMENT against the defendant, charging that 
for the space of six months then last past at Chelsea 
in the county of Middlesex^ he was employed and en¬ 
trusted to make and deliver for the use of the Royal 
Military Asylum there, the same being an institution 
of our Lord the King, for the bringing up certain 
children of non-commissioned officers, drummers, and 
privates of Ilis Majesty^s army, belonging to which 
asylum there were divers, to wit, 1200 of the said 
children, certain loaves of good household bread for 
the use and supply of the said children, at and for a 
certain price to be therefore paid to the defendant for 
the same, and that the defendant being so employed 
and entrusted, but being an evil disposed person and 
not regarding the laws, &c., with force and arms, &c. 
did unlawfully, falsely, fraudulently and deceitfully and 
for his own lucre, in the course of the said employ, and 
in breach of his trust and duty, deliver and cause to be 
delivered unto J, H, and J, G., being respectively 
officers or servants belonging to the said asylum, divers, 


Indictment 
against defend¬ 
ant, who was 
employed to 
make bread for 
the military 
a<.yliim, which 
chargtd that he 
ddiveicd to 
J H. divers 
(ll.) 297 loaves, 
as for good 
household 
bread, fort lie 
Use and supply 
of the said asy 
luni and the 
chihiicn be- 
longing there¬ 
to, whereas the 
said loaves w ere 
l ot good 
h.uithold 
bread, but con¬ 
tained divers 
noxious and 
imwhtdcsome 
materials, not 
fit for the food 
of man, was 
held sufficiently 
certain without 
shewing what 
the noxious 
materials were, 
or that the dc- 
tendant in¬ 


tended to injure 

the children’s health. Mixing alum with bread in such manner as ti^rt ciude lumps 
were found in the bread, was holdcn to be indictable. 


to 
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against 
Dixon. 


to wit, 297 loaves of bread, as and for loaves of good 
household bread, for the use and supply of the said 
asylum, and the children belonging to the same, whereas 
in truth and in fact the said loaves of bread were not 
good household bread, but on the contrary contained 
divers noxious and unwholesome materials not fit or 
proper for the food of man, and the defendant well 
knew that the said loaves of bread were not good 
household bread, but that the same did contain such 
noxious materials. Plea, not guilty. 

At the trial before Lord Ellenbormigh C. J. at the 
Middlesex sittings after last term, it appeared by the 
evidence in support of this charge, that the children at 
their breakfast complained of the badness of these 
loaves, and some of the loaves being cut and tasted, 
lumps of crude alum were discovered in the bread, 
upon which some of the loaves w'ere returned to the 
defendant. There was also general evidence that alum 
was an unwholesome ingredient. On the part of the 
defendant, his foreman proved that his master had two 
establishments, and that he (the foreman) was the per¬ 
son employed in making this bread, that he used to 
mix certain proportions of alum after it was dissolved, 
with the bread, viz. 8oz. to 82 loaves, but he could not 
account for this alum being found in the crude state. 
He stated also that he had no reason to suppose his 
master knew of any alum being mixed with this bread, 
but his cross-examination threw considerable doubt 
upon that point. The defendant then called a mcnlical 
person in order to prove that in his judgment alum 
mixed with bread in the proportions above stated was 
not an unwholesome ingredient, but the witness being 
A quaker, and refusing to be sworn, his evidence could 

not 
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not be received, ITis lordship left it to the jury to say 
whether the defendant knew of the alum being mixed, 
and the Jury found the defendant guilty. 

Scarlett now moved for a new trial, in order to have 
die benelit of the evidcMice, which he was deprived of at 
the trial by reason of the witness being a quakcr, and 
he tendered the allitlavits of several physicians, all of 
which he said concurred in this, that alum mixed with 
bread in the proportion of 8o;r. to 82 loaves, was not 
only innoxious but wholesome. Therefore he con¬ 
tended that if the defendant knew of the mixture, yet 
if he supposed it was mixed in such proportion as would 
not be pernicious, he would be discharged from this 
indictment, however he might be indictable in another 
form, as for employing an unskilful person, or that 
person might be indictable for his misconduct; because 
it is a maxim that the principal is not answerable for 
his agent criminally, but only civilly. He likewise 
moved in arrest of judgment upon two exceptions to 
the indictment, ist, that the indictment avers only 
that the loaves contained divers noxious materials, &c., 
but does not shew what those materials were, so that 
the defendant had no notice, what he was to defend; and 
for this reason an indictment for obtaining money by 
false pretences, which did not shew what the false pre¬ 
tences were, was held ill in Mejc v. Mason {a); 2dly, the 
indictment does not shew that he intended to injure the 
childreifs health, but only that he delivered the loaves 
for the use and supply of the children, not even shew¬ 
ing that he intended the children should eat them, 



{a) % T. R, 581. 


whereas 
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Dixon. 


whereas the malus animus is of the very essence of the 
crime, and therefore should be shewn upon the record. 

7'he Court refused a rule either for a new trial or in 
arrest of judgment; as to the first Lord EUenbO’- 
rough C. J. said that the affidavits went no farther than 
to shew that alum was a material somewhat noxious, 
and therefore required great care on the part of those 
who ventured to use it, lest by their manner of using it 
they should cause it to become noxious. He who 
deals in a perilous article must be wary how he deals, 
otherwise, if he observe not proper caution, he will be 
responsible; and the statute(6) having interdicted 
alum in the making of bread, shews that it must be 
considered as a perilous article. Here the manner of 
using it appeared very plainly, for there were palpable 
lumps of the crude material in the bread. And Bayleij J. 
said that if a person employed a servant to use alum* 
or any other ingredient, the unrestrained use of which 
was noxious, and did not restrain him in the use of it, 
such person would be answerable, if the servant used it 
to excess, because he did not apply the proper precau¬ 
tion against its misuse. As to arresting the judgment, 
Bayley J. observed upon the first ground, that it was 
peculiarly within the defendant’s knowledge what ma¬ 
terials he used, and it was a rule in pleading that n 
party may allege generally what is within the know¬ 
ledge of the other party; and Dumpier J. said, if the 
exception were good, the consequence would be that 
although death had ensued from eating the bread, the 
defendant could not have been indicted until it was 
ascertained what the particular ingredients were; and 


(rt) 36 G . 3. C. % 2 . s . 3 . 

12 


the 
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the indictment pursued nearly the same form as in Meu: 
V. Treeve (a). Upon the other ground Lord jEllenbo- 
rough C, J. said it was an universal principle, that 
when a man is charged with doing an act, of which the 
probable consequence may be highly injurious, the 
intention is an inference of law resulting from the 
doing the act, and here it was alleged that he deliveretl 
the loaves for the use and supply of the children, which 
could only mean for the children to eat, for otherwise 
they would not be for their use and supply. 

Rule refused. 

(■j) iT /r/’s 7’. a 8*1. 


1814. 


Kin« 
against 
Hjxo V- 


Smith and Another, qui tain, &c. against Moss. 'Tuesday, 


J^^EBT by the plaintiffs, as farmers and collectors of 
the post horse duties, against the defendant, 
alleged to be a person letting horses to hire for the 
purpose of travelling post by the mile and from stage 
to stage, and usually letting horses to hire, and duly 
licensed for that 'pm'jpose^ to recover a penalty of 10/. 
under stats. 44 G. 3. c. 98., and 48 G. 3. t\ 98. ss. 7, 8. 
for letting to hire, within six calendar months, &c., to 
a certain person by the stage, four horses to be used in 
travelling, and charging a specific sum of 84/. for the 
whole distance, and not inserting in his stamp office 
weekly account one quarter of the money so charged, 
as for the duty, &c. Plea nil debet. At the trial be¬ 
fore Wood B. at the summer assizes at the City of 


'l lie Icttirg to 
hire 3 Iicarsr 
and ftuir horses 
by a person 
licensed to let 
horses for the 
purpose of con¬ 
veying a corpse 
fi om Y. to 73 , 
to be buried, 
for which the 
person letting 
charged and 
received a spe¬ 
cific sum for the 
job, and not 
after the usual 
or any certain 
rate per mils, 
was holden not 
to be liable to 
the post-horse 
duty. 

It sccn,s that 
under a depu¬ 
tation from the 
commissioners 


of stamps, authorizing H. and S., collectors of the post-horse duties, to grant iJceiJces 
to persons to let post-horse., a lleence by H. for S. and self is weJI etrough. 


York 


Uft^rparn •f»Kn^ r — 
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Yo^k 1813, it appeared that the plaiiitifTs were the 
fanners of the post horse duties within a district in¬ 
cluding the Counties of York and City of York^ under 
a lease from the commissioners of stamps for three years 
from the i st of Fehruayy 1812, and were also collectors 
of the said duties under a deputation from the said 
commissioners for the same period, by which the com¬ 
missioners authorized the plaintiffs (inter alia) to grant 
licences to such persons as should apply for the same, 
within the district to let out horses to hire. See. Under 
these authorities the plaintiffs issued the proper tickets, 
and printed and written stamp office weekly accounts 
to the defendant as a person licensed to let post horses; 
several of which accounts comprehending a period of 
six calendar months next before the commencement of 
the action were produced at the trial, which wen? 
signed and rendered by the defendnnt, as a person 
licensed to let post horses, to the plaintiffs as the 
farmers and collectors of the said duties in the usual 
way; and the defendant at the tiniC of rendering them 
accounted with and paid the plaintiffs the said duties. 
On the part of the defendant a licence was produced, 
dated the ist of Fcbruarif 1812 in this form; that 
Harrison (the other plaintiff) for T, Smith and self by 
virtue of the authority in that bchalfj given by the 
commissioners of stamps, and in pursuance of the 
statutes, &c. did grant licence to F. Moss^ (tlic defend¬ 
ant,) &c. until the 31st of Jamtarij 1813 inclusive. 
The tlefendant let to hire a hearse and four horses 
for the puipose of conveying a corpse from York to 
Brecon in Wales for interment, and the same hearse 
and horses were employed in that service accordingly. 
The defendant contracted for, charged, and received 

from 
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from the person hiring the hearse and horses, a specific 
Slim of money for the job or service, and not after the 
usual or any certain rate per mile. The hearse and 
horses left York on the loth of Dcccunber 1812, and 
readied Brecon on the eighth day following, on which 
day the corpse was there interred, and the hearse and 
horses returned to York in seven days afterwards. 
The defendant did not enter in any stamp office weekly 
account rendered by him, one fourth part of the sum 
cliargcd, and received by him, as and for the duty 
payabJe in respect of such hearse, and horses, nor in 
nuy manner whatever notice, in any stamp olKce weekly 
iccount delivered by him to the plaintiffs, the letting 
to hire of the said hearse and horses in the manner 
al)Ove stated, nor hath he paid to the plaintiffs, as 
such farmers and collectors, any duty whatsoever in 
respect of the same hearse and horses on the occasion 
above mentioned. A verdict was entered for the 
plaintiffs subject to the opinion of the Court on the 
following questions, fiilSt, whether the averment that 
tlu* dolt iidant was didtf licensed to let post horses was 
maintained or proved by the above fjicts, the power to 
licence being given to both the plaintiffs, and exe¬ 
cuted by one for himself and the other: and secondly^ 
whether the horses let to hire by the defendant, in the 
iruumer, and employed for the purpose aforesaid, were 
iiiib'Ie to the post horse duty. If the Court should be 
of opinion on both questions in favour of the plaintiffs, 
the verdict was to stand; but if they should be of 
opinion against tliem on either question, the verdict 
was to be altered and entered for the defendant. 


1814. 


Smith 

ffgaimt 

Moss. 


VoL. III. 


c 


Hullock 
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Smith 

against 

Moss. 


Hullock for the plaintiffs addressed himself to the 
last question by desire of the court, and contended that 
the horses let to hire in the manner stated were liable, 
under the 48 G. 3. c. 98. s. 8, to a duty of one fourtli of 
the whole sum charged by the defendant, by reason 
that they were let to liirc, to be used in trcvcellin^y 
which are tlie words of that section. He admitted 
that this case would not have come within the 25 G. 3. 
c. 51. because by that act the duty was imposed on 
horses drawing carriages, in respect of whicli any 
duties under the management of the commissioners of 
excise were payable, and a heiirse is not a carriage ot 
that description; but the 44 G. 3. c. 98. sched. H. is 
not so limited, but imposes the duty on horses drawing 
any coach or other carriage used in travelling post, 
which according to Rex v. {(t), Wehford v, Todd{h)^ 
and Jrlanley v. Cubberley (c), in opposition to Rex v. 
Tooley {d\ is not to be understood in the popular sense 
of the words travelling post; and if it were, the 48 G. 3, 
c. 98. s. 8. has not the word “ posd* but only “ to be 
used in travelling.” Therefore these horses bciiiir 
hired to go from York to Brecon^ w'crc in the language 
of the last statute hired to be used in travelling. The 
exception of mourning coaches in x. 6, shews that car¬ 
riages of this description, wdiich are not excepted, arc 
within the act. 


Tord Eijxnhorougii C. J. If it was n.eant to im¬ 
pose a duty upon a letting to hire of this sort, the acts 
should have been more precisely and intelligibly worded. 


(rt) 8 Rast^ 584. n. 
(c) IS East, 257. 


(^) Jh.59.0. 

{d) 3 r. R. 69. 


“ To 
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“ To be used in travelling,” one would think meant to 
be used by a traveller, but can that be predicated of 
conveying a corpse? Unless travelling is to have a 
limited sense given to it, it would include every species 
of motion or draught by means of horses; and every 
cart or truck employed in the removal of goods from 
the various wharfs of the metropolis might be said to 
be travelling. Upon the other question I should have 
been with the pliiintilfs; otherwise if one of the collec¬ 
tors died, the power of granting licences would be at 
an end. 

Le Blanc J. The 48 O. 3. c, 98. s. 6 . speaks of 
carriages usr*d in travelling; and can a hearse be called 
a carriage used in travelling? I cannot so call it, 
unless it can be shewn that that expression is to be ex¬ 
tended to every waggon or carriage, without regard to 
whether it carries a person or not. 

Bayley J. The 25 G. 3. c. 51. speaks in several 
clauses (^r) of the “ traveller” as the person to be 
charged, and who is to do certain things; all of which 
are inap}dicable to a case like the present. 

Dampier J. I'he inference arising from the ex¬ 
ception of mourning coaches, is this, that the legislature 
would have exee})ted liearscs also, which are cjusdem 
generis, if they had thought that they needed ex¬ 
ception. 

Judgment for the defendant, 

Brotfgha?n was to have argued for the defendant, 

r^) Ss. 15,16,17. 

C 2 
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Smith 

against 

Moss, 
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H^eJnesJajft 
Junt 15 th. 

Where the 
master of a ser¬ 
vant under a 
yearly hirings, 
aS days befoie 
the end of the 
year, gave up 
his business, 
sold his stock, 
and pai<l off 
and discharged 
the servant, 
‘vvith all his 
other sev.ints, 
paying them 
their full 
wages, and tell¬ 
ing them to r.o 
where they 
liked, and the 
servrnt took 
his wages, let t 
the house, and 
worked with 
another person, 
with the mas¬ 
ter’s knotv- 
Icdge, during 
the 28 days: 
held that this 
was a dissolu¬ 
tion of the con¬ 
tract ; and it 
appearing upon 
the case staled 
by the sessions 
that they had 
proceeded on 
the ground of 
its being a 
dispensation, 
llioligh the ses¬ 
sions did not 
find that as a 
fact, this Court 
quashed the 
order of ses¬ 
sions. 


The King against The Inluibitants of Bray. 

^QJPON an appeal against an order of tsvo Justieos, 
removing John Butler^ hi> v-ife, jiiul cliildriii, 
from the parii-li of Bray^ in the county of Berl:s, to the 
parish of Great yiarloxi:-, in the county of Biirhs: the 
sessions quashed the order, subject to the opinion oi 
this Court on the following case: 

John Butler, the patip'er, previous to Michaelmas 
1806, was settled in Great Marla'a'. At Old Michael-' 
mas i 8 o 5 he hired liirnscll* at yearly wages for a year 
to one Hussey of Coolham, as a servant in husbandry, 
and entered upon his service at that time. He con¬ 
tinued to live with Hussey in Cook ham until 28 days 
before the expiration of the year, at which time Hussey 
gave up his farming business, sold his stock by public 
auction, and paid off and discharged the pauper, and 
all the other servants in husbandry, paying them their 
full wages; and he also then told the pauper and the 
other servants that they might go where they liked. 
The pauper having accepted his wages, took awa}' his 
cloaths and left Hussey*^ house, and worked witlf an¬ 
other person, with Hussey*s, knowledge, during the 28 
days which formed the remainder of the year. 

Best and Shepherd, in support of the order of ses¬ 
sions, contended, that though the sessions had not 
found as a fact that the master dispensed with the 
pauperis service for the last 28 days, )’et they liad 
impliedly drawn that conclusion, .and ihe Ci int, seeing 
that, would citJter correct or confinn their cM.iniou, 

u itiwut 
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without requiring a more precise finding; for which 
they cited /fa v. /SV. Maiy I^amhcth (a), Mex v. 
Mlldenhall [b), and Hex v. Maidstone {c)\ though in 
Hex St. Peter Maiicri^t {d) the case was sent down 
to be rc-stated. And, in support of the conclusion 
drawn by tlie sessi{)ns, they relied on Rex v. St. Bartho^ 
lojneeo {e)y Ilex \. St. Andrew Jlolboj'n (/’), and Rex w 
St. Mary Rambeth. (g) 


1814. 


The Kino 
agaimt 
The (nhabl* 
cants of 
Rrat, 


Lord Ellenbouough C. J. We take it that the 
sessions did hold this to be a dispensation; but then a 
question occurs, why did ihev so? What is to be the 
limit to this doctrine of dispensation if it is to be car¬ 
ried thus far ? It should seem as if the master might, 
at the end of a day, or a fraction of a day, if he has no 
longer occasion for Ins servant, send him away, and 
thereby dispense with the whole year’s service. But 
is not tha< absurd ? Where, indeed, the relation of 
master and servant continues, but the master foregoes 
the benefit of actual service for part of the time, that 
has been held a dispensation; but here is every thing 
which can be predicated of a dissolution of the con¬ 
tract, for the master paid ofi‘and discharged the pauper 
with the rest of his servants, and the [)auper left the 
house, and engaged himself with another master during 
the remainder of the year. 1 cannot but say that I am 
sorry for some of the cases on this subject, which have 
created such an artificial system; 1 think that not 
only the decision of the sessions in this case is unrea^ 

(rt) 8 7 *./?. 236. (J) 12 482. (c) 7^.550. 

(t/j 8 r. R. 477. (d Cahl 48. (/) 2 ^.R. 627. 

(^) 8 1 \ R. 

0 3 sonabic, 
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1814. sonable, but that several of the cases on which it pro- 

‘ fesses to stand are unreasonable also. 

The Kino 

agaimt • 

The Iniiabi- 

unts ot Le Blanc J. litw v. SL Boitholomcvo was under spe- 

^KAY* • 

cial circumstances. Here the pauper, after quitting 
the service of Hussey, worked under a distinct engage¬ 
ment; and though not such an engagement as would 
gain him a settlement, still it was inconsistent with the 
continuance of his former contract. 

Bayley J. The moment the pauper quitted tiie 
service he was to be at full libert}^ to contract a new 
relation, and he did so. 

Dampier j. The master pays him his wages, 
and tells him to go whither he liked, and the pauper 
accepts his wages, and contracts a new relation during 
the time. 

Order of sessions <]uashcd. 

WaJcpJield and Burned w^ere against the order. 


weintiiay. The KiNG agaifist The Inhabitants of Calow. 
Grandfather, T T PON appeal against an order of two Justices 

father, and son, vv ^ • -i* 1 

and the grand- removing Bartholomew Masket'yy his wile and 
father a^ptece* children, from Wirkmorth to Calaw^ both in the county 

of land, on 

which he immediately built a house, and continued in possesfkinn for 30 years-, without pay¬ 
ing any rent or acknowledgment, sometime-' rending in tl'c house with Ins family, and at 
other times letting it, and receiving the rent: held that the son, wlio ceased to lie a part 
of his father’s family 15 years after the building of the house, was entitled to the seule- 
ment which the father gained by residing in the hopse. 


of 
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of Derbjtjy the sessions confirmed the order subject to 
the opinion of this court upon the following case; 

A prima facie settlement in Calcm being proved by 
relief given to the pauper’s fiither about 30 years ago, 
it was proved, in answer, that about the same period 
the grandfather of the pauper gave the pauper’s father 
a piece of land in Wirks'worth, upon which the father 
immediately built a house, and lived in it with his 
family for several years. He then resided in a third 
parish for some years, during v/hich time he let the 
house and received the rent for it. Ten years ago he 
returned to the house, and has resided in it ever since, 
and never paid any rent or acknowledgment for the 
house or land on which it stood. The pauper was a 
part of his father’s family at the time the house was 
built, and continued so for about 15 years afterwards, 
when he married, left his father’s family and never re¬ 
turned. The pauper’s grandfather resided in JVirls^ 
tl'or///, from the time when the house was built until 
his death about seven years ago, within a few yards of 
his son, during which time he received occasional 
relief from Caloxv, 


1814. 


The Kino 
againft 
The Inhabi¬ 
tants of 
Cai-ow. 


and Shutile'vcortJi in support of the order of 
sessions, admitted that the pauper’s father gained a 
settlement in IVirJcsxvort/i bv residence in the house, 
but denied that such settlement was communicated to 
the pauper, and for this reason, because the pauper had 
ceascil to be a part of his father’s family before the 
fiither’s title to the house was perfected by a 20 years’ 
possession, and consequently before the father had a 
fight to reside on it irremoveabiy so as to gain a settle- 

C 4 meat 
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The Kino 
ngchat 
The Iiihabi- 
tanr* of 
CAtow. 


ment for himself. At the time the pauper (piittcd his 
father’s family, his father had a mere naked possession 
unaccompanied with any pretence of title. 

I.ord Eli^enborougii C. J. It is true that the 
fathcr, at the time when the son ceased to be a part of 
liis llimily, had been in jiossession of the estate but 
15 years; but he was in under some title or other 
under which he has continued the possession for 15 
years more and up to the present time; therefore look¬ 
ing at the whole we must infer a title in him at the 
former period. The sul)sc(]uent possession rollects 
liirht back oji the title under wJiich he before lielil; 
and the Court will jn-esume now, that his possession 
originated under a title, which would have prevented 
him from beinp- dispossessed at the time when the son 
quitted Ins family. 


Bayley J. It cannot be said that the father was iir 
witliout any pretence of title, for the case states that he 
had a gift of the land. 


Dam PIER J. The subsequent possession legalizes 
the former possession, and shew's that it w'as of right. 
Per Curiam^ Orders quashed. 

Clarke and JDenmart were against the order. 
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1814. 


ex tlein. Frank, against Frank. 


Friday, 
yune 17tli. 


JKCTjMENT. At the summer assizes for the Devise nf all 

iLi f 1- 1- 1 testatrix’s real 

cemnty ol xork 1812 there was a verdict tor the estates to the 
plaiiitiir, subject to tlie opinion of the Court upon a case hu^shatui of ’her*^ 
reserved, vvlncli v/as afterwards, b}' permission of the "nj from and* 
Court, turned iitto a special verdict, and stated in immedotcly 

afttr hii> de¬ 
substance as follows : cc«sc, then to 

Margam! Frank being seised in fee of tlie premises in of the 2d, 3d, 

question, by her will, dated the latii yovcmhrr 176 c, every of htr The 

aiul duly executed and attested, after ajjpointing and ^ocly^uT 

dcvisiiiR her capital messuage or dwellincf-house, with -S-hy ids ra'd 
” ^ y ” wife (except 

the appurtenants, in Pont^jVaci^ to t!ie use of her sister fim or 

eldest son) sc- 

Dame Catherine Standish lor lile, iipe.n a condition verjlly, and 
therein mentioned, with remainder to the use of her amf in 'rtnVain 
(the testatrix’s) niece Catherine, tlie wile ol’ Bacon fnofht! fpd of 
Frank, Campsall, in the countv of il or,!, Esq. for life, 
and also devising certain meadow, pasture, and arable <jf 

^ ^ every micI» ; on 

lands to trustees for 99 years, if her said ihece sliould and sons (c:- 

* , -I ^ ctp: the said 

so long live, uiion trust to pay the rents and profits fiivt or eldest 
to sucli jierson as her niece should appoint, by way of del^u'.rof such 
pocket-money for ht'r during her husband’s liie, and in 
augmentation of her jointure after his decease, incase estsonofan- 

° ‘ ^ other niec-i’; of 

she should survive, devised her said capital messuage, the testatrix, 
or dwelling-house and lands above mentioned, from and Held that^the 
ji-nmediatcly after the determination of (he above estates, u,*” 

B. F. (who !nnd 
no childicn at 

the date of the will,) was not a contingent remainder to such son as should be the id 
son of B.F. at the death of B. F., nor u ves'.i d icmaiiider in tlie 2d or other son of B. F. 
liable to be divested hy his becoming the fiist or eldest, by r.!ie death of his elder biotlier 
in the lifetinne of B.F., hiu a vested indeicj&ible remainder in the 2d or other son of B. F. 
who should be born living an elder ; and ihcietore B. F. having Jud four sons, of whom 
the 2d and 3d, and 2d and 4th, were in existence at the same time, but all, except the 4th. 
died in the lifetime of B-. JF, without issue, held thit the surviving son was entitled undn 
the devise* 

and 
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and also all and singular her manors, messuages, lands, 
tenements, hereditaments, and real estate whatsoever, as 
well freehold as copyhold, from and immetllately after 
her (the testatrix’s) decease (except as theri‘in was ex¬ 
cepted), charged and chargeable with the several 
charges and payments thereinafter mentionetl, to the 
use of the said Bacon Frank for life, without iinpeach- 
nient of waste; remainder to the use of the trustees 
during the life of B. Frank, in trust to jin'serve con¬ 
tingent remaiiulers ; and from anti iinnietliately after 
the decease of the said B. Franks then to and lo the 
use oj the 2 d, 3^/, 4///, and all and evenj other (he 
and suns of the bud^ of the said B. Frank, he<^otlt'n or to 
be begotten on the bodij <)J' the said Calheriiu', his noio 
•veij'e, (except the first or eldest son.) s>\rralhf, 
successively, and in remainder oni- after another, «s- they 
and cvejy of them should be in seniority <f a-^e and priu- 
rity of birth, and (f the sci eral and resjadive heirs male 
of the body and bodies (f every stick son and sons (except 
the saidfrst or eldest son) Urxfnlly issuing, the elder if such 
sons and the heirs male of his body being alivays preferred, 
and to take bforc the younger of such son and. sons and the 
heirs male of his and their body and. bodies issuing ; and lor 
default of such issue, then she dt;vised all her said manors, 
&c. as well freeholtl as copyhokl, (cxcejit us before ex¬ 
cepted) to the use of her godson Fratik Sol/u ran, (the les¬ 
sor of the pluintifli) youngest son of IV. Solheroti, of 7 >/; - 
rington, in the county of York, iCstj. by her niece Sarah, 
his now wife, for life, without impeacliment t)f waste; re¬ 
mainder to the use of the trustees during the lite of 
F. Sotheron, in trust to preserve contingent remainders; 
and from and immediately after the decease of the said 
F. Sotheron, then to and to the use of the ist, 2d, 3d, 
4th, and all and every the son and sous of the body of 

th^ 
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the said F. Sotkerofi lawfully begotten in tail male suc¬ 
cessively, according to their seniority of age and priority 
of birtij, the elder and his heirs male being always pre¬ 
ferred before the younger ; with divers remainders over, 
the ultimate remainder being to the use of her nephew 
and three nieces. Sir Frank Standhh Bart., Sarah the 
w'ife of the said W. Sof/ieroti, iiiizabcth the wife of 
Bobt. llamsdcn, and Catherine tlie wife of the said 
13 . Franks and to tlieir respective heirs and assigns for 
f ver, to take* both freehold ami inlieritunce, as tenants 

in common, ami not as ioini tenants. 

*» 

Tiiere was a pruvi.so in the will that tiie tenant in 
posses.sion, for ihv- time being, oi’ the estates thvised, 
should assume and UhC the sinmame of Frank <^nly, 
which has beiMi accordingly done \'j J\ Sulheroii, now 
F. Frank, tlie lessor of the jilaiutitT. 'The testatrix: 
died on the ist of lydd; Dame (’(uhtriur Stun- 

dishy Jier sister, dieii many 3'ears ago. B. Frank, ilie 
tenant lor life, had issue b\’ his said wife lour .sons, 
viz. llichardy born tlie 22tl ok Au'^ust 1763, died on the 
26th of Februarif i 769. 

Bacon, born the 2d of Au^s^ust 1770, died without 
issue the i6th ok June 17 89. 


FAward liichardy born the 5th ofdii?// 1777, died 
the 22(1 of October 1777. 

Fdxvard Frank, {the dej'endant,') l)oi n the 6 i]i of IMarrh 
1780, and now living. 

13 . Frank, the tenant for life, died in 1812, leaving 
the defcjidant, his then only son, him surviving. Cathe¬ 
rine, the wife of 13 . Frank, died in his lifetime. 

{a) At the time of making the said will, B. Frank, 


1814. 


Driykr 

against 

Franic. 


(a) This part of the special ver<lict, to the end, was adiied after the 
first argument, in consequence of an inquiry from the Court whe¬ 
ther i?. Frankf the father, had, at the time of the will, considerable, 
and what estates. 


the 
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the fathci' was in possession as tenant in tail of large 
freehold estates at CampsalU ii«<l other places in the 
county of Vo;/-, of considerable annual value, and 
tenant in fee of other estates; and W. Solhcvon^ the 
father of the lesser of the plaintillj was in possession, 
as tenant in fee of part, and as tenant for life with 
remainder to his eldest son in tail of other part, of 
estates of considerabUi annual value. 

Tliis case was twice argued at Setjtwtfs* Inn ; once by 
Ricliai'dson for tlic plaiiitilh and Ilohojd for the de¬ 
fendant, befoi'c I'MFfer term; and again by Park for 
the plaintiff, and 'Popping for the defendant, befoii; 
Micfiaelnian term 18 13. 

For the plaiiitiir it was argued that the intention of 
the testatrix was apparent on the face of her will, that 
her estate should not unite with the estate of/i. Frank 
tlie father, but should be kept separate and distinct; 
and that in order to cfllctuatc such iiiUajt, the Court 
would construe tin- <L vis-.' to the children of B. Fra 7 ik^ 
as it was explained by the exception, in one of two 
ways; ist, either ar. a contingent remainder to such 
son of Zf. F, as should be his 2d son at the time of his 
death ; in wliicJi case, the deli ndant, being at the death 
of B. F, his only son, and so not answering the descrip¬ 
tion of taker designated by the will, the esUite would go 
over to the next in remainder, viz. the lessor of the 
plaintiff: or, 2dly, if the remainder w-as not contin¬ 
gent, but vested in tlie defendant at his biiih, living 
an elder brother, as 2d c;r other son of />. F., then 
upon the death of such elder brother, the estate was 
divested out of the defendant, by force of the exception 
of the first or eldest sfin. 

For the defendant it was denied that such an in¬ 
tention as contended for by the plaintiff was to be col¬ 
lected 
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Iccted from the words of the will; and it was argued 
that the defendant, under the devise to tJic 2d and 
other sons of B. Jb\<, t(K)k a vested remainder at his 
birth, living an eider brother; which was Jiot divested 
bv the event of his elder brother’s death. 

The arguments, and all the principal cases upon 
these points, will bo found fully <liscu>sed and con¬ 
sidered by the Court in giving judgment, which they 
took time to consider. 

There being a diffi'rence of opinion u})on the Bencli, 
the Judges on this day delivered their opinions seriatim. 


Dauimer J. after stating the special verdict, and 
more j)artienlariy the clause in the will relating to the 
devise to B. Frank and his children, with the remain¬ 
der over, sail!, — The decision of this case rests upon the 
construction of the clause in the wall of' Margay'ei 
Frank. And the })oini whether the n'lnaiiuler over, 
liniitetl l)V that clause to tlie Kssor of the plaiutidj has 
taken elleel in [)ossession, under the cireumstances which 
have ha})peneil, depeiuls iij>on two questions, ist, whe¬ 
ther the e.^Lati* given to tlie clilldri'ii of Bacon F'ranky 
by the same clause, was a vesled interest, on a person, 
answering the description of that clause, coming in 
esse, or whether it vemaineil in contingeiuy, till the 
determination t»f the particular estate. 2d, W'hether 
supposing it to be vt'sted, it is divested under the events 
w’hich have lia|*peiK'd. The lessor of the plaintilF is to 
shew either that it was a contingent interest, or that 
being vested it is divested. When Margay'ct Fra?ik 
made her will, which was about eight months before 
her death, Bacon Frank, who had married one of her 
nieces, iiad no issue; William Sal heron, who had mar¬ 
ried 
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ricd another of her nieces, hail more than one son; the 
present lessor of the plaintiff was then his younprest son, 
and was her godson. Each of these gentlemen had 
considerable real property; Mr. Fraiik')^ was wholly 
under his own conlroul, Mr. .VoMerow’s was so in part. 


The situation of the families, as it has been altejvd 
since the death of the testatrix, cannot be taken into the 


account in considering her intcittion (a). Oii the first 
question, the testatrix has not expressed, in terms, any 
wish to keep the estate devised by her distinct from 
Mr. Bacon Franh\ own estate, after his death. 8uch 


intention is only to be inferred from the exception of 
his first or ekiest so?i, and what weighs with me is, 
that there is no intention of that sort, cither expressed 
or implied, with regard to Mr. Solhcroii^^ estate. She 
left it in iSIr. /ov/a/’s power wholly to liave defeated 
such supjiosed intention; lie might have cut off the 
intail of his own estate, and devised the whole of his 


real property to his second son, the holder ol’ the tes¬ 
tatrix’s estate. It has been attempted to assist this 
supposed intention by a distinction between tht* words 
first or eldest, as not bv -g synonymous. 1 must con¬ 
fess I did not very much feel the force of this argument, 
and 1 am not sure that I understand all the bcarinirs of 
it: my opinion is, however, that it fails in its found¬ 
ation, and that Jirst or eldest mean tlic same person ; 
eldest being only anotlier description oi Jirst, If a tes- 


Thir, to a part of tlie case which was atltlcd for the in- 

foimaiion of the Court, if it should be thought material, but was 
afterwards omitted in the special verdict, it being agreed by the 
counsel on both side* to be immaterial, and which related to the subse¬ 
quent dispositions made by B. Frank and fV. Sothcron of their respective 
estates, which they possessed at the lime when the testatrix made 
her will* 


tator 
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tator expresses an intention precisely, in clear and po¬ 
sitive terini?, and tlicre is no legal objection to it, no in¬ 
convenience arising from a literal adherence to such 
intention, so expressed, is to be regarded. The case is 
very dillerent where the intention is not fully expressed, 
blit is to be collected and inferred as only probable. In 
that case, the probability, from which the! intention is 
to be inferred, may be outweighed by the improbability, 
that the testator could intend to make a distribution of 


his property, attcndetl with such inconveniences as 
would follow' from carrying into execution his supposed 
intention. Ihit strong as a conjecture may be that 
such was the intention, Eord Ilardii'ickc in L^max v, 
llolnidcn, i Vcs. 294., says, “ whatever the intention is, 
if there arc not wtirds in the will to warrant it, cither 


express or implied, it cannot have eflect.” And Lord 

Mans/idd, in Ju’fni v. ZiOH/ules, 4 2250., speaking 

of the testator, whose w'ill he was then construing, says, 

“ though this was maniiCsiJy his inleiitioii, I was 

extremelv alraiti there W'ere not words (.noir'h to w'ar- 
* 

rant us to put this construclioii upon itf’ And in a 
case bcl’ori' this Court in Easter term, Doe d. Hick v. 


Driug («), the C’ourt held tlia* real estarc did not pass 
by the words “ all and sing»ilar my e.Tects t>f what na¬ 
ture or kind soewer,'* lliough It eoulil not be well 
doubted, 011 the tacts of that case, that the testator 
meant to dispose of the whole of liis prtipcrly. After 
repeated and attentive consideration of tlu^ words of 
the exception, taken with llie rest of the clause, it seems 
to me to amount to no more tluui this: if my iicpliew'- 
in-law, Bacon Frank, who has no chikiren, Jias only 
one son, in that case I give it to the second son of my 
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Other nephew-in 4 a\v, Sothcroriy who has two, without 
regard to what may happen to his elder brollier; luit 
if Bacon Frank has more sons than one, I give it to his 
second end other sons in succession, in the same manner 
as, in case of there having been none, or them- issue 
failing, I have given it to Frank Sotheroiu Giving ail 
the weight to the exception of they/;;v/ or eldest soji 
which I think it is entitled to, either in its terms or by 
way of inference, I do not think it can so far govern the 
construction of the will under consideration, as to make 
the interest of the second and other sons contingent till 
the death of the tenant for life. It has alw’ays been an 
object with courts of law and of equity to vest interests 
as soon as the words of the instrument will admit of it. 
Such a construction is convenient, as it facilitates pro¬ 
visions for families, by ascertaining the rights and pro¬ 
perty belonging to each member of it, and temls in 
general to an equal and fair arrangement and distribu¬ 
tion. I will only mention some of the many cases 
on that head; Woodcock v. Duke of Dorset, 3 Bro. 
Ch, C. Cholmondeley v. Meijrick, ibid. 253.7?.; 

TVtllis v. Willis, 3 Ves, 51.; Hope v. Lord CUfden, 
499.; Edwards v. Hammond, 3 132. S. C. 

I N. R, 324. n.; Bromfield v. Crowther, i N, Zj*. 313. ; 
Doe V. Moore, East, 601.; Doe v. Nowell, 1 
S. the words of the danse: 

(here the learned Judge briefly stated it.) Nothing 
arises from the expression from and immediately 
after the death,” &c. considered alone; much more ef¬ 
fective words have been holden, in some of the cases 
above cited, not to prevent the vesting of estates. 
Here they point out the time when the party shall 
come into possession, and whether the devise be imme¬ 
diate 
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Jiate or in remainder makes no real distinction. The 
case oi LiOmax v. Holmden, i Ves. 290., shews only that 
Hie Just soil, at the time of the testat/t'^ death, miglit 
take under tlie description oi'/iist son, in tlie will; 
though a son inul been born, and die^l, after the making 
of the will, and in the testator’s lile-linie. It also 
shews that the same person may answ'cr the de-crijition 
of “ priinogenitns et secundus.” It seems to me that 
the deteriniiiation in that case cannot bear ujion this, 
in favour of the lessor of tlui plaintifli as no child of 
Bacon Frank was in esse at the time of the death of 
the testatrix. It }irove.s only that a second iwrn son 
may take under the description u\' first. y\s it shews 
that he may also take under the description of second^ 
it rather turns the other way, and it ajipears to over¬ 
throw the distinction above noticed betweim Jirst and 
eldest. The case of Doe v. Halletf, i. M. 4 ' i i4.> 
lays it down tliat a second son may become a.yfr.v/, so as 
to take under that description: but as the words to be 
begotten were there considered as equivalent to bc^j^olten^ 
Waller Jaynes Head, was, wdien tlie will was made', the 
first son of Sir Thomas Head, exclusive of William 
Head., on whose death the liniiUition to such son 
was made. I will here take notice of the case of Chad- 
•wick V. Doleman, 2 Fern. 528., thougli it may perhaps 
apply rather to the? second point, on the divesting of an 
estate once vested, and w'jis cited for that purpose. It 
turns on an appointment and on a portion; a subject 
upon which, as is observed in luomax v. Holmden, 
I Ves. 292., the Court of (chancery has taken larger 
liberties than on any other; an eldest daughter, where 
there has been a son and an onliy daughter, has been 
held to be a ^aunge^' child, so as to be entitled to a 
VoL. TIL n provi- 
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provision under that description. Lord Keeper 
per^s decision seerns to be grounded on that doctrine, 
and is the converse of it. 'Ilie case was tin’s, the father 
appointed, under a marriage settlement, a sum of 
money by way of portion to his second son, who after¬ 
wards became the first son, and, as such, entitled to the 
whole estate; whereupon the lather made a new ap¬ 
pointment among his other children. And the Lord 
Keeper agreed to the rule, that of voluntary deeds and 
appointments the first is to take place, and likewise ad¬ 
mitted that the defendant, at the time of the appoint¬ 
ment, was a person capable to lake, and was a younger 
child within the power of appointing; but was of opi¬ 
nion it was a defeasible appointment, (as he termed it,) 
not from any power of revoking, or upon the words of 
the appointment, but from the capacity of the person. 
He was a person capable to take at the time of the ap¬ 
pointment mad^ but that was sub modo, and upon a 
tacit condition, that he should not afterwards happen to 
become the eldest son and heir; so that he had, as it 
were, only a defeasible capacity in him. Lord Cemper 
himself afterwards, in Trc^ffbi d v. Ashton, 2 Vam, 660,, 
held that a second son took an estate, by that descri|>- 
tion, being second in order of birth, though the elder 
brother w'as dead before he was born. Tliis accords with 
what was said in Lomax v. Holmden, that a person may 
answer both descriptions of primogenitus et secwidus. 
In that case it does not appear that there was any other 
son or any daughter to contest the matter with Richard 
Ashton*s representatives: but the description was held 
sufficiently certain to vest the estate in Richard during 
his mother’s l^e, which makes the case bear materially 
on the present question. Here it appears that Richard, 

the 
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the first son of B, FranJcy was born in 1768, and after 
his death Bacon was born, and lived till 1789; during 
which period both Edward Ricfiard, and Edward, (the 
defendant,) were born: but Edward Richard died be¬ 
fore the birth of the defendant. According to the case 
of Trnfford v. Ashton, the estate vested successively in 
Bacon as second, Edward Richard as third, and Ed¬ 
ward as fourth son. But putting lliat case aside, and 
granting tliat a second, son, born after the death of an 
elder brother, would not answer that description, the 
fact is not so here, for two sons, Bacon and Edward, 
were co-existing, and were so for nine years. Tlie con- 
seqiiencas of holding the estate to be contingent till the 
death of the father, and that the person answering the 
description at that time should take, might be very in¬ 
convenient and injurious to the family. Suppose B, 
Frank, (the father,) had had two sons, and the eldest had 
died in his father’s life leaving a son; he would take 
B. FrafiFa estate; there would be no second son, an¬ 
swering that description, when the contingency hajj- 
pciunl, to take the testatrix’s estate; wliich would go 
over, leaving the second son of B, Frank, in order of 
birth, wholly unprovided for. This can hardly be sup¬ 
posed to have been the testatrix’s intention. Again, 
supposing three sons, the eldest to die in B, Frank's 
life-time, leaving a family; the second son would be 
excludtxl from both estates, as his younger brother 

would take the testatrix’s estate, as second son, when 
» 

the contingency happened. Another case may be put; 
supposing many sons, and all, or all but the eldest, wera 
to die in B, FranF s life-time leaving families; the 
estates would go over, and the families of the youngijr 
sons of B, Frank would not be provided for; which, 
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as it seems to me, would defeat any intention the tes- 
tatrix can be supposed to have had. It is poirsible, and 
perhaps probable, that these consequences were not in 
her contemplation: but no one can say they were not; 
and I cannot infer an intention pregnant with such con¬ 
sequences, unless it appears much more clearly and 
precisely than I can collect it from this will, either by 
expression or iinplicalion. As to the second point, 1 
will introduce what I have to say upon it, which will 
be very short, by stating Lord Mati^ieUV^ words in 
Chapinan v, Bro'wn^ 3 Burr. 1634.: “ A court of jus¬ 

tice may construe a will, and from what is expressed, 
necessarily imply an intent not particularly specified 
in words: but we cannot, from arbitrary conjecture, 
though founded on the highest degree of probability, 
add to a will or supply the omissions.” This construc¬ 
tion of the will requires the same intention to support 
it that the other docs, on which I have already given 
my opinion; but it appears to me to labour under 
much greater difficulty, as it requires the supply of 
many more words, and indeed of a whole clause, to 
give it a complete effect as a conditional limitation, 
operating to separate the estates, whenever, by failure 
of persons answering the description, they may chance 
to be united in one person. If this cannot be done, 
according to Lord on a conjecture founded 

on die highest degree of probability, 1 think it cannot 
be done in a case, where tlie testatrix has put it in 
Mr. FranB% power to unite the estates contrary to such 
intention, and where Uic intention is not continued 
through the subsequent limitation under wliich the 
lessor of the plaintiff is to take. It was not much in¬ 
sisted upoD> and 1 think it must fail for want of words 

to 



IN THE Fifty-fourth Year of GEORGE III. 


37 


to ground it upon. U})on the whole, I am of opinion 

that, upon the facts found on this special verdict, there ——— 

" * Dr iv£a 

must be judgment lor the defendant. agah.a 

Frank. 

Bayley J. I am of opinion that the lessor of the 
plaintiff is not entitled. It has been argued on the part 
of the lessor of the plaintiff that the limitation in iliar- 
garrl Frank'^ will to the second and other sons of 
F. Frank creates contingent remainders, which were 
not to vest until the death of F. Frank; or if not, se¬ 
condly, that the estate will shift and pass on from any 
one who becomes ii. Ft ank'n eldest son, and will go to 
the next in remainder, as if siicli son and his line w'ere 
extinct. And unless one of tliese propositions can be 
established the lessor of the plaintiff cannot succeed. 

That a limitation by way of remainder, either by deed 
or w'ill, to unborn children will, in general, give a 
vested interest to a child as soon as anv one comes in 
esse, ia a point which cannot be disputed. It has been 
made the basis of many modern decisions, Dor v. Pet'ryn^ 

3 'Fcrm 7/^7x484.; Doc v. Marlin^ 4 Term 
and Doe v. Dorvell, 5 'Ferm llep» 518.; and there arc 
these strong reasons for the decision: first, because the 
law always leans to the vesting of remainders in the 
case of real estates, inasmuch as contingent remainders 
are liable to be destroyed; and, secondly, because 
keeping the remainder contingent until the particular 
estate determined would, in many instances, exclude the 
issue of a person intended to take in tail, by the pa¬ 
rent’s dying before the remainder became vested. 

These reasons arc given by Bullet' J. in Doe v. Perrpn, 

^ T. li. 494.; and the former of them, viz. that the 
Court never construes a rcmauider to be contingent 

D 3 where 
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where it can be taken for vested, is mentioned by Lord 
Hardwicke in Ives v. Legge^ in 1745, according to the 
note of that case in 3 T, It» 4^9- But die question 
here is whether the words of exception, (except the 
first or eldest son,) will not take the case out of die 
general rule, and will not prevent the estate from vest- 
ing tiU B. Fra7ik*s death, or after it has once vested 
will not divest it. llie words ‘‘ first or eldest,’^ thougli 
in some cases synonymous, may have difierent mean¬ 
ings, the word “ first’* applying strictly to the first 
born, and the the word “ eldest” applying to one who, 
though not first born^ becomes eldest; and upon this 
will, I think their true construction is to explain whom 
the testatrix meant by the terms “ second sou” in the 
prior limitation, and to confine this exception to such 
son or sons as she meant the prior limitation to om it, 
but not to prevent the estate from vesting as soon as 
there should be such a second son as she meant to de¬ 
signate. Tlie term “ second son,” if unexplained, 
might admit of question; if it meant second in order 
of nature, it would include a son who, at the time of his 
birth, might be an eldest and only son, and one object 
of this exception might be to confine the words “ second 
son” to a child who had an elder brother living at the time. 
The limitation too, without the exception, Avould have 
stood to the second, third, fourth, and every other the 
son and sons of the bodies of J 3 , and Mrs. Fratik ; and 
the latter words ‘‘ to every other the son and sons” 
are so general, that the testatrix might have doubted 
whether they would not let in the son whom she had 
previously passed by, if there were not words expressly 
to exclude him; and she might have introduced the 
exception in question for the farther purpose of this 

12 exclu- 
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exclusion. To put it in a different way; if B. Frank 
had had several sons, each dying soon after its birth, so 
as for a scries of years never to have had two sons at a 
time, none of these children would ever have stood in 
the character of a younger child, and would never have 
answered the description of 2d son, in the meaning 
in w'hich, according to my view of this exception, it w'as 
used in this will, and therefore would never have been 
entitled under the limitation to the 2d son; but as 
soon as there were two sons in esse at a time, then 
there was a person who, in the narrower construction 
of the word, second, and in the manner in which this 
exception seems to me to narrow it, answ^ered the de¬ 
scription in this will; and then in ray judgment this 
remainder vested. The reason, indeed, why the tes¬ 
tatrix introduced this exception (except the first or 
eldest) is not stated in the will, but it was assumed in 
argument that it must have been to prevent an union 
of her estates with B, Franks, and to have made out of 
her estates, and his, two independent families; and unless 
the lessor of the plaintiff can make out that that was 
her intention he must fail. It is singular indeed that 
we are to assume that the testatrix must have meant to 
prevent an union of her estate with B. Frank\y when 
this verdict does not find that the testatrix knew that 
B. Frank had any estate; and we must constme this 
will as if the testatrix was utterly ignorant whether 
B. Frank had any estate or not. It is observable too 
that there are no words to shift the estate from a 2d 
son, when he becomes an eldest, which is usual, where 
the object is to prevent an union of two estates, and 
which words, according to the case in Burr. 224^., seem 
necessary for that purpose; and the want of those words 
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makes it the less certain that the preventing an union 
of the estates was the testatrix’s object. Where a tes¬ 
tatrix does not condescend to give a reason, it is dit- 
ficult to say M'hat lier reason must have been; and if 
more than one can be given, it is not sate to act upon 
the presumption that slic had only one. Suppose the 
testatrix to have added after this exception (except the 
I St or eldest son) whom I except for this reason, be¬ 
cause Mr. F, means to bring him up as a Catholic, or 
a Dissenter, or because he means to send him to a 
particular school or university, which I dislike, or to a 
particular tutor, of whom I disapprove, or because he 
intends him for the army or navy; could the construe- 

> 

tion now contendeil for prevail, that the limitation to the 
id and other sons w'as to be contingent till B. Franfc‘9, 
death, or was to shift and pass on whenever a 2d son 
became an eldest? Or suppose the testatrix to have 
given this as a reason l()r the exception, whom I except 
because 1 quarrelled with Mr. and Mrs. about the 
name their eldest child was to have, and they vowed 
they would give the name to which 1 obje cted, not only 
to the lirst bom, but, in case that should die, that the y 
would give it to each son that should become eldest 
mitil they should have two sons in esse at the stime 
time, that is, until they should have, in the language ol' 
this will, a 2tl son. Or suppose her to have given tliis 
reason, wiioin I except because I do not choose my estates 
to be united with those of J, S., and #/. 6’. has promised, 
upon their having a son, to settle his estates upon such 
son, and he has also promised, in case ol’ the death of 
that son before there is a 2d, to limit it Irom time to 
time upon whoever may be their only son. In any of 
these cases, the argument that the exception must have 

been 
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been introduced to prevent an union of the estates of 
tlie testatrix with tliose of Mr. F. could not arise. And 
how can it be said with that certainty which a court of 
justice requires, that none of these were tlie reasons in 
tills case? Evidence as to what really was the reason 
would have been inadinissible, and it would be sin¬ 
gular that the Court sliould be deciding on th(? ground 
that the testatrix could only have had one reason, when 
there might be papers in her own hand-writing sliewing 
to demonstration that she acted upon another. I can¬ 
not act upon conjecture, nor upon tlie most jirobable 
of sevtTaJ jiossible reasons; anti tliougli I agree the 
preventing an union of the estates wjis the most pro¬ 
bable, yet there does not appear to me to be that cer¬ 
tainty in this ease upon which alone a Court of justice 
ought to act. 'Fhe consetjuences which wtiuld result 
from hoUling this remaiiitler contingent till /i. Fra7ik\ 
death, would be no ground against holding it contin-* 
gent, if L saw clearly that it was necessary so to hold 
ill order to clfectuate the manircst intent of the testa¬ 
trix ; but in this case 1 can see no manilest intent that 
the testatrix’s estates and /i. Fra/iFs should not unite; 
and in many events winch might have happened, what 1 
can sec to have been the manifest intent of the testatrix 
would have bt'en deit'ateil, were this to be considered a 
contingent remainder till B. Frank’s death. It is appa¬ 
rent upon this will that the testatrix never meant a 
3d son of Ij» Frank to take until there was a failure of 
male issue of* the 2d, nor a 4th until there was a failure 
of miile issue of the 2d and 3d, and so on; and that 
she never meant her godson F, Sothet'on to take, until 
there was a failure of issue male of all the younger 
children of Mr. and Mrs, Frank : and yet the conti’ary 
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would have happened in many cases which might be 
put, if this were to be considered a contingent remain¬ 
der till JS. Frank's death. Suppose, for instance, F. 
to have had six younger sons, and each of them to have 
had male issue in his life-time, such male issue could 
never have taken if their fathers respectively had died 
before B. F. If the fathers of all, i. e, all B, JF.’s younger 
sons, had died before B, F.^ the estates upon his death 
would have gone over to F. Sotheron^ to the exclusion 
of all the grandsons of B, F,; and if B, F's 2d, 3d, 
4th, and 5th younger sons had died before B. F,, leav¬ 
ing the 6th surviving, the estates upon B, F,'s death 
would have gone to the 6th in tail, to the exclusion of 
the sons of the elder brothers. Another inconvenience 
from holding this a contingent remainder till B, F.*s death 
would be, that the estates could never be settled, even 
with B, F/s concurrence, upon the marriage of any of 
his sons, because no secure provision could be made 
upon them for wife or children. Upon the whole, 
therefore, inasmuch as I cannot see with certainty that 
this exception of the first or eldest son vras to prevent 
an union of the family estates, as this is only the most 
probable of several possible motives, as (if this were 
the motive) it is reasonable to expect there would have 
been express words to divest it even after B, F.'s death, 
as the construction contended for would prevent any 
family settlement of this estate during B, F.'s life, and 
would in many possible cases leave the issue of the 2d, 
3d, 4th, or other succeeding sons of B. F. unprovided 
for, and carry on the estate to persons who were more 
distant objects of the testatrix’s consideration, and as 
the holding that this remainder vested in B, F/s 2d son 
as soon as he had two sons together in esse, w'ill satisfy 
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every word in the will, and, as far as I can be certain, 
every motive of the testatrix, and as it falls in with the 
axiom that no remainder is to be deemed contingent 
which can be deemed vested, I am of opinion that this 
remainder vested in the defendant Edwmd Frank upon 
his birth, and that it did not become divested upon his 
becoming his father’s only son. 

Le Blanc J. The special verdict has already been 
stated, and as upon the fullest consideration I cannot 
bring my mind to any other conclusion than that which 
agrees witli my two Brothers, I shall not repeat the state¬ 
ment or the arguments which they have used. Neverthe¬ 
less it is proper that I should briefly state the facts and 
reasons on which I have brought my mind to the same 
conclusion with them. The questions arising on this 
special verdict are, first, What is the intention of the 
testatrix, as it is to be collected from tlie words of 
her will ? and, secondly, Whether she has used words 
which in legal construction can carry such intent into 
eflect ? The material tacts and the state of her family 
may be given in a few words. At the time of making 
her will, and at the time of her death, she had a niece, 
the wife of B, Franks w'ho had not at that time any 
issue born; and another niece, the wife of W, Sothei on^ 
who had more sons than one, the youngest of whom 
was F, Sothei'on her godson. B. Frank was at that 
time tenant in tail in possession of large freehold estates, 
and tenant in fee of other estates; and W. Sotheron, the 
father, was tenant in fee in possession of part, and te¬ 
nant for life, with remainder to his eldest son in tail, of 
other part, of estates of considerable value. In tliis 
situation of things the testatrix makes her will, by 
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which, after giving her mansion-house at Pontefract to 
her sister. Lady Sfandhh, for life, with remainder to 
her niece Mrs. Frank for life, and also giving certain 
lands to trustees, on trust, to pay the rent to her said 
niece Mrs. jB. Fr ank for her life, by way of pocket- 
money during her husband^s life, and in augmentation 
of her jointure after his death, she gives the remainder 
in the said mansion-house and lands, and also all other 
her real real ostiites ^v^hatsoever, to her niece’s husband, 
F. Frank, for life, remaintler to trustees to preserve 
contingent remainders, and from and immediately 
after the decease of the said 71 . Frank, then (and those 
are the words on which the doubt arises) to and to 
the use of the 2d, 3d, 4th, and ail and every other 
the son and sons of the body of the said B. Frank, be¬ 
gotten on his now wife, (except the fir^t or eldest son,) 
severally, successivtdy, and in remainder, one after 
another, and of the several heirs male of the body of 
every such son and sons, (except the said first or eldest 
son,) and for default of sucli issue, unto and to the use 
and behoof of her godson F. Sot heron, youngest son of 
W, Sotheron, for his life, remainder to trustt'es, &c. re¬ 
mainder to and to the use of the ist, 2d, 3d, ^th, and 
all and every other son and sons of the body of the 
said F, Sotheron, in tail male, with an ultimate remain¬ 
der to her nephew and three nieces in fee, as tenants in 
common. Considerable reliance was had in argument 
on this exception, just adverted to, of the first or eldest 
son, here twice introduced, as manifesting an anxiety 
on the part of the testatrix to exclude a younger son 
becoming a ist or eldest son. I confess it strikes 
my mind as not carrying the exclusion farther than 
the first expression limiting it to the 2d, 3d, and 
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5N THE Fifty-fourth Year of GEORGE III. 


S4S 


4th son, ami as introfliict^d for no other purpose 
than to exclude a conclusion that under tfce terms 
“ other son and sons” might be included a ist or 
eldest son, if this exception were not added. From the 
other tacts of tlie case it appears that during the life cf 
JS. Fi’ank there were in existence at the same time, a 
1st or eldest son, and also a 2d son, answering the 
description in the testatrix’s will of tlie 2d or other 
son, except the ist or eldest son; but all the sons but 
one having dic'd in the life-time of li, Frcuik^ the tenant 
for lile, there was at his death only one son living. At 
tliat period, theredbre, thc.'re was not any person an¬ 
swering the description of a 2d or other son, ex¬ 
cept the ist or eldest son. And that gives vise to the 
question. For the plaintilf it is contended in argument 
upon these facts, and tm the words of tliis will, that 
the intent of the testatrix is clear that Iier estate should 
never be united with the estate of B. Frank, but should 
go to make a provision for a second family in the younger 
sons of B. F'raiiFii. family, and in default of such, in a 
younger son of her niece Mrs. Sot/ierofi, And to this ef¬ 
fect it was contentled that the remainder limited to the 2d 


son of B. Frank, after the estate Ibi* life given to B,Frank, 
is contingent until after the death of /i. Frank, and then, 
and not before, is to vest in interest and possession in the 
person who shall then be his 2d son; and ii’ there shall 
not then be a 2d son, or other son oxcejjt an eldest, of 
B» Frank, shall go over to F. Sothcron; or that on a 2d 
son of B, Frank coming in esse in the life-time of 
B, Frank, the estate shall presently vest in interest in 
such 2d son, subject, however, to be divestcxl in case 
diat 2d son should become an elder son, by tlie 
death of his elder brother in the lif.>-tinie of J 3 . Frank 


the father. It does not appear to me that the wall itself, 
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from which the intention of the testatrix is to be col¬ 
lected, iioes sufficiently manifest the intent contended 
for to the extent to which it is contended, namely, that 
her estate should never be united with the esUite of 
Franks or that it should remain in contingency, who 
should take her estate in interest, till after the death of 
B. Frank, I find no words in the will limiting the pe¬ 
riod of her estate vesting in interest to the death of B. 
Franks or intimating a design of keeping the estates 
separate, except so far as she describes the person who 
is to take. The manner in which the estate is limited 
to F, ^therem^ in default of a 2d and other sons of 
B, Frank and their issue, seems to shew the contrary; 
for she limits it to him, by name, for life, and to his first 
and other son^ in tail male; so that if by the death of 
his elder brothers he had become the ist or elder son 
of his father W, Sotkeron^ and had as such succeeded to 
his father’s estates, he would still have been entitled to 
the remainder limited to him by the will of the testatrix. 
And there seems no good reason to suppose that her 
intention was different with respect to the family of one 
niece, from what it was with respect to the other; or that 
she meant to guard against the union of the Frank 
estate with her estate, more strictly, than against the 
union of the Sotheron estate with her estate: in both fa¬ 
milies she selects the younger children as the objects of 
her bounty, and prefers the younger branches of the 
family of her niece Mrs. B. Frank, to the younger 
branch of the family of her niece Mrs. Sotheron, I 
therefore consider the intent of the testatrix to be to 
limit the remainder of her estate after B, Frank*fs death 
to his 2d and other sons, he having then no'sons 
boniy in the same manner as she did with respect to the 
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younger son of fV. Sofheron, who was then born, and as 
she would have done to such 2d son by name, if 
jB. Frank at the time she made her will had then had 
two or more sons in being, ^iz. to Edward the second 
son of B. Frank; in which case such 2d son Edward 
would have taken a vested remainder subject to the life 
of his father. So here, I think that on the birth of a 
person answering the description of 2d son of B, 
Frank, the remainder vested in him, in the same man¬ 
ner as it would have done if such son had been Iwrn at 
the time of making her will, and had been described as 
such by name. The objection made to such construc¬ 
tion is, that it defeats her general intention, supposing 
such general intention to be, to prevent the possibility of 
the two estates uniting in the same person ; because by 
the death of the ist or eldest son witliout issue, the 
2d son will become the eldest son, and as such enti¬ 
tled to the entailed estate of his father, and possibly to 
the unentailed estate also. To this I answer, that in¬ 
stead of the eldest son dying in the life-time of his father 
without issue, he may die leavmg issue; in which case 
the entailed estate of the father, certainly, and possibly 
the unsettled estate also, will go to such issue; and the 
2d son will become a ist or eldest son without the 
eldest son’s estate; and the estate of the testatrix, ex¬ 
pressly intended for him as a 2d son, will go over to 
a younger son or to another family. Again, instead of 
the eldest son dying, the 2d son may die leaving 
issue; in which case the estate intended as a provision 
for a 2d son’p family, will go away from that family 
to a 3d son, "i Lc 'uother family. This argument 
may be pursue.^ to ;.. :tent of a 3d, 4th, 5th, and 
any number 01 sonsv ' the life of the father, leav- 

ing 


1814. 


Driver 

against 

Frank. 



CASES IN TRINITY TERiM 


4 » 


1814. 


Driver 

against 

Frank.- 


ijig issue, and none of their issue being capable, by this 
construction, of enjoying the estate ('vidcntly designed 
for them by the testatrix. And we must put the same 
construction on this will, i\| the events which have hap- 
pencnl, as we shoultl do if tlie situation of the family had 
been as I have before supposed, that is, if instead of B. 
Frank'^ leaving only one son, he had had several younger 
sons, and those? sons had died in the life-time of B, F. 
leaving issue. In that case it appears to me that it 
would be? a veiy forcetl inference to make, that the 
estate should, notwithstanding, go over to the family 
of Mrs. Soi/icroju Thest? necessary results of con¬ 
struing tlie will to give a contingent interest to 
the 2d and other sons, or in other words, to such 
person as shall be the 2d son at the death of the 
father, the tenant for life, operate forcibly on my mind 
against inh'rring such intention from the words of the 
will, and I cannot find such intention plainly expressed: 
if it had been plainly expres.sed, the intention must have 
prevailed in defiance of such consequences^ The prin¬ 
ciples on which courts of law proceed, are in favour of 
estates vesting, and the authorities in support of those 
principles have been already adverted to, so that I shall 
not repeat them. It never coidd have been the intejti- 
tion of the testatrix to prevent a 2d or yemnger son 
*of B. Frank from maiTying in the life-time of his father, 
by disabling him to transmit her estate to his children 
at all events. Such are the arguments against constru¬ 
ing the intention of the testatrix to have been, that there 
should never be an union of her estate with the estate o* 
B» Frank. But sujiposing we could be satisfied that 
such was the intention of the testatrix, to keep the 
two estates separate, and tliat they should never be 
united in the same son of B, Franks of which I cannot 
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Satisfy myselfj still I can find no words in this will suffi¬ 
cient to carry such intent into effect. For whatever 
the intent be, if there are not words in the will to war¬ 
rant it, either express or implied, it cannot have effect. 
Lord Mansfield says in Fen v. Lowndes, 2246. “ Tlie 
testator meant to make a new family in the then 2d 
son, or whoever should afterwards become the 2d son 
of his daughter by her then husband. Though this 
was manifestly his intention, I was extremely afraid 
there were not words enow to warrant us to put this 
construction upon iti But I think there are words 
Sufficient to justify a construction agreeable to the in¬ 
tention of the testator.” So here, whatever we may 
think was Mrs. Frank'<& intention, I cannot find any 
thing in the will to authorize me in reading the devise 
to such person as shall be the 2d son of B. Frank at 
the death of his father, so as to make it contingent. 
Again, I can find no words to warrant a divesting of 
the estate, once vested, in the event of a 2d or younger 
son becoming an eldest son, such as were the words 
of the will in the case of Fen v* Lowndes, and such 
words I conceive wo cannot supply. It therefore ap¬ 
pears to me that the intent is not sufficiently plain to 
limit the description of 2d and other sons to such j)er- 
son as shall answer such description at the death of 
the father, so as to make it contingent; nor to divest 
the remainder, once vested, in the event of the person 
in whom it is vested becoming a first or eldest son* 
For these reasons I think the judgment should be for 
the defendant* 


1814. 


Driver 

against 

Frank. 


Lord Eleenborough C. J. I have to regret that 
the view I have taken of the subject now under consi- 
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deration leads me to form an opinion dilFering, so nia^ 
terially as it does, from that which has been delivered 
by the rest of my Brothers. The first question for con¬ 
sideration on this special verdict, ajjpears to me to be, 
what is the intention of the testatrix, as it is to be col¬ 
lected on the face, and from the language of the will. 
And, supposing such intention to be clear and manifest, 
then, secondly, are there to be found in the will words 
capable of carr^diig that intention into legal effect. 
The first is the principal question for our consideration; 
for, supposing the intention upon the face of the will to 
be clear, it is difficult to say what words, by which such 
intention is clearly expressed, or from which it is mani¬ 
festly and with certainty to be implied, are not also 
capable of giving elTect to it. When I speak of certainty, 

I must be understood to speak of moral certainty, the 
only certainty which relates to this subject; and hardly 
any certainty, upon any moral subject, can be predi¬ 
cated, wliich does not admit some degree of mere possi¬ 
bility to the contrary. The testatrix, Margaret Frank, 
appears by the will to have been the aunt of two mar¬ 
ried ladies, Mrs. Bacon Frank, and Mrs. Sotheron, 
Mrs. B, Frank heal no child born at the time of making 
this will. Mrs. SotJierofi had at least two, inasmuch as 
the testatrix describes her godson, Frank Sotheron, the 
lessor of the plaintiff, as the youngest son of JV. Sothe- 
ron, the husband of her niece Mrs. Sothei on, After an 
appointment and devise of her capital messuage, in 
which she lived, to her sister Dame Standisk for her 
life, and after her death a similar aj)pointment of that 
messuage, and of the rents and profits of certain mea¬ 
dow, pasture, and arable ground to Mrs. B, Frank as 
pocket money during her husband’s life, she devises the 
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bulk of her estate to B. Franic, her niece^s husband, for 
life, and from and immediately after his decease, then 
to and to the use of the 2d, 3d, 4th, and all and every 
otlier the son and sons of the body of the said B, Franks 
begotten or to be begotten on the body of her said niece 
Catherine^ his then wife, except the first or eldest son, 
severally, successively, and in remainder, one after an¬ 
other, and tlie several and respective heirs male of the 
hotly, and bodies, of every such son and sons, except the 
first or eldest son, lawfully issuing; and for default of such 
issue, then unto and to the use and behoof of her godson F, 
Solheron, youngest son of IV. Sothcron, and from and im¬ 
mediately after his decease, to the use of the ist, 2d, 3d, 
4th, and all and every other son and sons of the body of 
the said F. SotJicron ; with divers limitations over. There 
is a general proviso in the will, that the tenant in pos¬ 
session, for the time being, of the estates devised, should 
assume and use the surname of Frank only. The fa¬ 
vourite object of the testatrix, Mrs. Frank, as it is to be 
collected from her will, seems to have been, to set uj) an 
haeres factus, or representative of her own, of the name 
of Frank only, who should be taken, in the first in¬ 
stance, out of the family of her niece Mrs. B. Frank: 
but she seems, by an industrious exclusion of her niece^ 
eldest son by her husband B. Frank, at the same time to 
labour to prevent the union of the estates of B. Frank's 
family with those which she devised by her will; and with 
a like purpose of separation (as it should seem) in respect 
to the Sotkeron estates, limits the remainder of her estates 
to the present lessor of the plaintifi; then F, Sotkeron, 
her godson, described in the will as the youngest son of 
her niece Mrs. Sotkeron j thus providing, as far as it oc¬ 
curred to her to be practicable, against the union of her 
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estates with that of the family of the Sot/iero?is, at thit 
very time w^hen she was planning the erection and main¬ 
tenance of a distinct and substantive stock of her own, 
by the surname of Frank, in the Sotheron line, if from 
the failure of a 2d and other sons of B, Frank, it should 
become impossible to attain that object in his, B. FranF^ 
family. IBhe has not indeed declared this to have been 
her intention and purpose in so many words, and by an 
express declaration on the subject, but if the dispositions 
she has made are referable to no other intelligible, or 
almost possibly assignable purpose, she has, in effect and 
impliedly, so declared. And indeed, for what other 
reason can she be understood to have excluded an un¬ 
born eldest son, and the issue of such unborn eldest son, 
by a laboured repetition of words of exclusion in both 
instances, and this in favour of an also unborn 2d, 3d, 
4th, and other son and sons of such parent, and the 
issue of such unborn 2d, 3d, 4th, and every other son 
and sons ? She could not, in the case of unborn chil¬ 
dren, possibly be governed by any motives of personal 
favour, or dislike, in making this arrangement. But it 
may be said, how does it appear that there was, to her 
knowledge, any property in the families of B. Frank and 
Mr. Sotheron descendible to, or in any manner settled 
upon, the eldest son of those respective families, and 
with a reference to which, the scheme of devising, in ex¬ 
clusion of such eldest, may be supposed to have been 
formed ? It is found as a fact, that at the time of mak¬ 
ing the will of the testatrix Margaret Frank, B. Frank 
was in possession, as tenant in tail of large freehold 
estates at Campsall and other places in the county of 
Yot'k, of considerable annual value, and tenant in fee 
of other estates ; and that at the time of her making her 
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will PK Sotheron^ the father of the lessor of the plaintiff, 
was in possession as tenant in fee of part, and tenant for 
life, with remainder to his eldest son in tail, of other 
part, of estates of considerable annual value. As far as 
the estates of B, Frank and Mr. Sotheron (the husbands 
of testatrix’s nieces) were respectively entailed on an 
eldest son, they suggest a reason for the plan of settle¬ 
ment in exclusion of the eldest, which she has adopted. 
And as to the estates which belonged to each of them 
in fee, she might reasonably contemplate the usual pre¬ 
ference, which obtains in considerable families, in fa¬ 
vour of eldest sons, in respect to landed estates, as 
likely to operate in the disposition of those estates also, 
as far as the demands of provision for younger children 
might allow the respective fathers so to dispose of them. 
WhethtT she actually knew the state of their respective 
landed property to be as above stated, or she did not, 
she still may be presumed to have had sufficient general 
reason for believing that the eldest son, in each of these 
families^ would take the largest share of the family 
estate in land; and, indeed, her purposed exclusion of 
the eldest, in both instances, is not reconcileable to 
reason on any other supposition. In the case of Fcti 
d. Umndes v. Lenmdes, 4 Bun'. 2247., where the testa¬ 
tor Layton^ the maternal grandfather, devised to his 
daughter’s ad son, in exclusion of the eldest, .as heie, 
it did not appear on the face of the will that the eldest 
had any family estate of his own, or derived to him 
from an ancestor, yet it was argued throughout that 
his view was, that his own estate should never be 
confounded with that of his son-in-law W. LowndesJ* 
Lord Mansfield says, “ he meant to make a new fa¬ 
mily in the then 2d son, or whoever should afterwards 
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become a 2d son; this was manifestly his intention 
and he repeats several times in the course of that judg¬ 
ment that liis intention to this effect was plain. By 
the phrase of making a new family, he must have 
meant the constituting a new fund of provision, to be 
enjoyed in succession by a new and distinct class of 
persons from the heirs of the family; the expression, 
a new family, imports that there existed another fa¬ 
mily fund descendible in a different course. This was, 
in that case, inferred from the obvious import and 
effect of the will, which constituted a new class of 
takers of the devised property from those who, in the 
ordinary course of law, would have taken the family 
property. There could be no confusion of estates 
(the mischief which was meant to be avoided, as said,) 
in that case, if there had existed only the one estate, 
which the testator was then immediately devising; and 
why should ho have excluded the eldest from that, 
unless it were on account of his having another sub¬ 
stantive provision of his own? This was, however, 
inferred only, and assumed in that case, but not ex¬ 
pressly stated as a fact on the face of the will, any more 
than it is in the present instance. Assuming the inten¬ 
tion of the testatrix upon this subject to be clear, and such 
as I have supposed it to be, I do not see any particular 
difficulty in point of law, which stands in the way of 
its being carried into effect. It may be so carried into 
effect, first, by considering the remainder “ from and 
immediately after the death of B. Frank to the 2d, 
34 4 ^» and all and every other the son and sons 
of the body of the said B. Frank,' as contingent, tmd in 
abeyance during the whole of the life of B, Frank, and as 
vesting, upon his death, in the person who should then 
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answer the description of 2d or other son, (such 
other being other than the son who should be eldest 
at tlie death of B. Frank,) and if it vests eo instanti 
that the preceding particular estate determines, (/. e. 
B. Frank'^ estate for life,) as it does, it is sufficient to 
satisfy all the necessary purposes and rules of law on 
the subject. Nor supposing that the remainder should 
be considered as having vested in the first instance in 
Edward Richard Frank, who first answered the de¬ 
scription of 2d son, do I see any reason why it should 
not afterwards, on his death without issue, be held to 
become in abeyance till another 2d son should be 
born, (which happened by the birth of the defendant in 
1780,) and why upon his becoming the eldest son of 
B. Frank, (as he did in 1789,) it should not he 
divested out of him, in furtherance of the excluding 
provision in respect to the eldest son, and become once 
more in abeyance, and so remain during his lather’s 
life; and then, upon his father’s death, (by which tJie 
possibility of there being any 2d son was determined,) 
vest in the remainder-man F. Frank, the present lessor 
of the plaintiff. In either of these modes, but parti' 
cularly in the first of them, that of the remainder being 
in abeyance during the whole of the life of B, Frank, 
the tenant for life, I think that the intention of the tes¬ 
tatrix, as displayed in her wdll, may be carried into 
effect without violating any rule of law. It certainly 
is a possible mischiefi which might flow from a will 
thus framed and construed, that B. Frank might have 
several sons born, and dying, each of them leaving 
sons, in the lifetime of B, Frank the tenant for life; aU 
of which grandchildren of B. Frank might be excluded, 
if the remainder to the 2d, 3d, 4th, and all and every 
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oher tlie sons, &c. should not be deemed a vested one<. 
But we are not warranted in making another will for the 
testatrix than that which she has actually made for her¬ 
self, because inconveniences, which she did not foresee 
or provide against, might in another state of events 
have resulted from the will which she has made. And 
this we do indirectly, but in point of effect completely, 
if we adopt such a construction as excludes inconve¬ 
niences which the testatrix did not contemplate, and 
sacrifice objects which she did: it matters little whether 
we make a new will for a testator, or make the old one 
speak a sense foreign to the actual meaning, which of 
itself it naturally and evidently expresses. It is possible 
that if these inconveniences had been presented to the 
mind of this testatrix, at the time when her will was 
made, she might have obviated them by other compe¬ 
tent provisions; but she has not done so. IfJ however, 
the very case which has happened had been presented 
to her mind, it may fairly be presumed that she would 
have retained her will in its present form, in further¬ 
ance of her ruling purpose of forming another family, 
and of excluding the eldest son, upon whom the family 
property of Frank or Sotheron might, as such eldest, in 
all probability devolve. I am well aware of certain 
cases in which the most direct and unequivocal words 
which could be used, have been in point of construc¬ 
tion denied their effect in favour of a supposed general 
intent. I am not desirous of seeing the number of these 
anomalous cases farther increased; but here I find no 
general intent standing in the way of the construction 
contended for on the part of the lessor of the plaintiff^ 
but the contrary. The struggle in this case is not be¬ 
tween conflicting intents appearing on the face of the 
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same will, nor between an intent and a rule of law at 
variance with it, but between an intent apparent and 
the possible inconveniences which might have arisen, 
by giving effect to it, in other events and circumstances 
than those which have actually happened. As far as 
it may be a question whether the giving effect to this 
intent is contrary to any rule of law, the case of Chad- 
•wick V, Doleman, zVcrn.^ 2 ^, before Lord Chancellor 
Cowper^ which has been cited in the argument, is 
strongly to the contrary, and supports the principle 
of divesting an interest, upon a tacit or implied con¬ 
dition that a 2d or younger son, in whom the interest 
had in that character, and by that description vested, 
should not afterwards become the eldest son and heir; 
the 2d, or younger son, being held to have only a de*» 
feasible capacity of tiiking under the appointment in 
that character, and which capacity, (in the event which 
had happened, of his becoming the eldest son and 
heir,) was held to be tliereby defeated. Tlie inten¬ 
tion and object of the appointment, as collected upon 
the face of the settlement, by which the power wat 
created, was held sufficient to render the appoint¬ 
ment, although executed without power of revocation, 
conditional in that case; and although the interest 
had been vested in tliat case for a period of six 
years in the appointee, as 2d son. It w'as contended 
there, indeed, that an interest once vested was not 
to be divested without an express condition or pro¬ 
viso for that purpose. It was however held otherwise 

pronouBiced ‘‘ that it was a de¬ 
feasible appointment, not upon the words of t he ap„. 
pointment, but from the character of the person, the 
(^pointee;” and a subse^uen^ appointment in favour of 
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those who were the younger children, after the first ap¬ 
pointee had become the eldest, and in exclusion of such 
eldest, from the fund upon which the appointment ope¬ 
rated, was in consequence sustained by him. Why the 
intention, if capable of being clearly made out, is not 
to have the like effect in the case of a will, I am at a loss 
upon any principles of reason to discover. The case of 
Trqffbrd v. Ashton^ 2 Vern, 660. before Lord Cowper^ 
has been relied upon on the part of the defendant, as 
affording a different rule of construction in his (the de¬ 
fendant’s) favour, in the case of a will. There Mr. 
Vavasor, the testator, having an only daughter, and 
having articled with Sir Ralph Ashton, who was to make 
a settlement, to pay her 3000/. portion, afterwards 
makes his will, and thereby devises all his estate to 
trustees, in trust that his daughter might receive the 
profits for her life, remainder to the second son of her 
body to be begotten, in tail male, and so to every younger 
son. In default of such issue male to her eldest daugh¬ 
ter, and to the first son of her body, taking on him the 
name and arms of Vavasor, and adds, “ that he did not 
by his will devise the estate to the eldest son, because 
he expected his daughter would marry so prudently, as 
that the eldest son would be provided for.” It fell out 
that Edmund, the first son of Lady Ashton, died in 
12 months after his birth. Richard the 2d son lived 
till 18, and died without issue, and was not born until 
after the death of Edmund, The question, upon this 
part of the case, was whether Richard, not being born 
till after the death of Edmund, was a second son within 
the intent of the will. Lord Chancellor. ‘‘ Richard 
was a 2d son, and must take, although not according 
to the testator’s design; but as the will is worded, not 

to 



IN THE Fifty-fourth Year of GEORGE III. 


59 


to be excluded; the 2d son is the 2d in order of birth.” 
Afterwards Lord Chancellor says, “ it was a condition 
subsequent to defeat the estate and not precedent”— 
and “ the negative words in Mr. Vavasot^s will, that he 
had Jiot provided for his eldest son, &c. not sufficient to 
exclude Richard, who was the 2d son by birtli^ though 
afterwards he became the eldest.” The only part of this 
judgment of Lord Chancellor Cawper, with which I in¬ 
cline to differ, is where he says that Richard must take, 
although not according to the testator’s design, but as 
the will is worded not to be excluded. It seems to me 
that, under the circumstances which had happened, the 
testator’s design, as collected on the face of the will, was 
that the 2d in order of birth, even if he should become 
the eldest, should take. The only reason that he did 
not by his will devise the estate to the eldest son, was 
(as stated in the will) because he expected that his 
daughter would marry so prudently, as that the eldest 
son would be provided for. Here is no limitation over 
to the children of another house and family, in exclusion 
of him who might bear the character of eldest, as in the 
case now in judgment before the Court; but a prefer¬ 
ence given to the 2d over the first, for one only speci¬ 
fied reason, and which ceased to apply when the charac¬ 
ters of eldest and 2d sons were united, (as in Richard 
Ashton*s instance they were,) in the same person. I 
should ratlier have said, in that case, that ho answered 
the description of 2d son as 2d bom, according to the 
^letter of the will, and that his other character of eldest, 
which he afterwards acquired, was not adverse to the 
, intention of the testator, so as to prevent the interest 
which the testator had expressly given him by the de¬ 
nomination of ad son, from vesting in him. The only 
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reason^ why the testator did not at once devise the re¬ 
mainder to the eldest, as he declares in his will, was his 
supposition that the eldest would not want it, and that 
the 2d son might. The ground of preference of course 
ceased upon the reason and object of it. When tliere 
was strictly no 2d, the then only child might take, ac¬ 
cording to the interest, under cither description; and 
there was of course no reason why he should lose what 
was given him, under his original description of 2d, and 
which Avould have been given to him as eldest, if no 2d 
had been then contemplated as likely to exist, and to 
be unprovided for. The construction, therefore, which 
was adopted by Lord Chancellor Camper in this case, 
satisfied at once the letter, and advanced instead of vio¬ 
lating the spirit and true meaning of the will. It is 
hardly necessary to refer to authorities to prove that the 
words in this will, ist or eldest, are not to be taken 
strictly as descriptive only of a primogenitus; but if that 
term had even been used here, which it is not, primo¬ 
genitus then alive would be sufficient to satisfy that de¬ 
scription, according to Lord HardwicJcCi who enters 
into a full discussion of that subject in the case of iMmax 
V. Holmden^ i Ves. 290. with reference particularly to the 
case of the duchy of Cornwall^ where it was held that 
Hent'yy the ist bom son of EjaxgJames^ being dead, 
Charles i. (the 2d bom) might take that duchy as pri¬ 
mogenitus. It is unnecessary to add, that Lord JElles^ 
Tnere, in commenting upon the mistakes of Lord Coke in 
that case, (which were, as Lord Ellesmere says, mistakes 
both of fact and law,) states him to have split upon a 
rode, in restraining it to primogenitus, and not to the 
ist pro tempore, voluntarily, without any occasion, and 
without the concurrence of any Judge. I will not go 

further 



IN THE FlFTy-FOURTH YeAR OF GEORGE III. 


further into this case of Lomax v. llolmden^ or the au¬ 
thorities therein cited oi Fitz, Nat. Brev. i88., on the 
writ de auxilio ad (ilium militem faciendum. It is suf¬ 
ficient to say that they fully establish that the word ist 
born is synonymous with, and means eldest, and that 
eldest means the ist son, cajiable of taking, under that 
denomination, at the time to which the will refers; 
which, here, is at the time of the death of B. Frank the 
tenant for life. The inconveniences, wiiich are likely to 
result from any particular interpretation of a testator’s 
meaning, are powerful arge.ncnts, in point of construc¬ 
tion, that such could ' vot have been the intention of the 
testator; but supposing it once to be clearly ascertained 
that the testator did so intend, the will must be taken, 
as it stands, with all imperfections and mischiefs which 
are interwoven in the frame of it. Arguments of the 

O 

sort I have alluded to rather appear to prove that the 
testator ought not, under the circumstances, so to have 
intended, than that he actually diil not so intend. The 
question therefore appears to me, at last, to resolve it¬ 
self into this; is the intention clear, on the fiice of the 
will, that Mrs. Margaret Frank entertained the purpose 
of erecting a new family of her own, and in furtherance 
of such purpose meant to exclude the eldest son of B. 
Frank, in favour not only of a younger son of the same 
father, but also in favour of the rcmaiiidcr-man F. So- 
theron, her godson, the youngest son of JV. Sotkeron, 
i)ijpccially named in the will ? And I tliink the inten¬ 
tion of the testatrix, on this head, is clear, and that it 
is capable of being carried into effect consistently with 
the rules of law; and if it may be so, it follows as a 
consequence of my opinion, that we ought to give sucli 
judgment as will effectuate that intention; which, as 
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A justice be¬ 
fore whom a 
deserter is 
brought and 
committed to 
the county 
gaol, may, if 
the deserter is 
unable to bear 
the charges 
himself, direct 
the exigences of 
conveying him 
thither to be 
paid, by the 
treasurer of the 
county, to the 
constable of the 
parish who 
found and ap¬ 
prehended him 
ill the parish, 
and conveyed 
him to the gaol. 


appears to me, would be done, by giving judgment on 
this special verdict for the lessor of the plaintiff But 
as the rest of my brethren are of a different opinion, 
judgment must be given, according to their opinion, 
for the defendant. 


The King against Pierce. 

JpiERCE was indicted at the sessions for the city and 
county of Exeter^ for refusing to pay a sum of 
money directed, by warrant of one justice for the county of 
Devon^ to be paid by him, as treasurer of the said county, 
to the constable of the parish of Marlborough in the said 
county, for the expences of conveying a deserter to the 
county gaol. The indictment cliarged that on the 26th 
of June 1813, one W» Hayman^ who was reasonably sus¬ 
pected to be a deserter from his majesty’s service, &c. 
was found in the said parish, and was apprehended and 
brought by T. i/., the constable of the said parish w here 
he was so found, before //., a justice of the peace 
for the county of Devon, living near to the place where 
the said Hayman was so found anti apprehended, and 
the said justice did then and there examine him, and 
upon his examination, by his confession, it appeared to 
and was found by the said justice, that the said Hayman 
was a listed soldier, and ought to be with the company 
to which he belonged, and thereupon the justice did 
forthwith by his warrant cause the said Hayman to be 
conveyed and committed to the gaol of the said county 
of Devon, and the said Hayman was conveyed by the 
said constable to the gaol of the said county, according 
to the form of the stat. &c. And the said Hayman was 
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a person not having goods or money within the county, 
where he was so taken, sufficient to bear the charges of 
himself and the said constable who so conveyed him to the 
gaol, but such expences were pjiid by the constable; and 
afterwards, to wit, on the 30th of June, on application 
made by him to the said justice, the said justice did 
upon oath examine into and ascertain the reasonable 
expences to be allowed to the constable in that behalf, 
and did ascertain and assess the same, at the sum of 
4 \l, 6 s. 4 \d.'i and so the indictment went on to allege 
that the justice did, by warrant under his hand and seal, 
directed to the defendant, who was then treasurer, order 
him to pay to the constable the said sum, and that the 
warrant was delivered to the defendant, at the j)recinct 
of Bradninch, in the said city of Bxelcr and county of 
the same city, and the defendant was then and there re¬ 
quested, and refused to j)ay the same, against the form of 
the slat. <ikc. And this indictment bi'inti; removed bv 
certiorari into the King's Bench, theie Avas a demurrer 
and joinder. And the tpiestion made upon this de¬ 
murrer was, Avhether by llie statutes the justice liad 
authority to direct the treasurer of the county to })ay 
these expences. 


Gifford in support of the demurrer denit d that lie 
had, and referred to stat. 3 Jac. i. c. 10. which he said 
was the first and the material statute on this subject, 
(^ut which he contended did not apply to the case of a 
deserter. It is entitled “ An act for rating and levyin*^ 
the charges for conveying malefactors and offenders to 
the gaol,” and the preamble recites that the subjects are 
charged and b'urthened in conveying felons, and other 
malefactors arid offender's agahist his majesty’s laws, to 
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the gaol, punishable imprisonment there, the said 

felons, &c. having goods of their own to defray the 
charges themselves; and then the statute enacts, “ that 
every person and persons that sliall be committed to 
the county gaol, by any justice, for any offence or mis¬ 
demeanor, having ability, shall bear their own charges 
for so conveying them, to be levied, upon tlieir refusal^ 
on their goods and chattels; and by s. 2« if they have 
none, then the parish where the said person or persons 
shall be apprehended shall bear such charges,” &c. 
Here, it may be said, the enactment is general as to the 
description of offenders; it says, “ every person or 
personsbut that must be construed with reference to 
the preamble, and it is clear what sort of oflPenders the 
preamble meant, for it speaks of their being punisliablc 
by imprisonment in the gaol, and of the charges of con¬ 
veying tliem thither being “ to the discouragement of 
the subjects in prosecuting the said malefactors and 
offenders,” Therefore the general words, “ every per¬ 
son or persons,” in the enactment, as restrained by the 
preamble, shall be intended of such persons only as arc 
committed for trial upon the prosecution of the subject 
in the ordinary course of criminal proceeding. Ad¬ 
mitting that desertion, heretofore, being in contempt of 
the statutes for the military array of the kingdom (a), 
might have been punishable in the common law courts, 
though there is not any instance on record of its having 
been so punished, up to the time of the statute in ques¬ 
tion, yet it is clear that since the mutiny act has pro¬ 
vided for its punishment by means unknown to the 
common law, the punishment at common law, if it ever 
existed, has now ceased; therefore, in any view of the’ 
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subject, the stat. 3 Jac, iwhich provides only for com¬ 
mitments in cases of prosecution at the common law, 
does not apply to the present case. Taking that to be 
so, the stat. 27 Geo. 2. c. 3., which is in pari materia, 
does hot extend the authority of the Justice as to order¬ 
ing the payment of expences; only it shifts the payment 
of them from the parish to the county. That was its 
only object as it regards the stat. 3 Jac. i., wdiich it re¬ 
cites; and therefore however large the words of the 
enactment, it must be construed with reference to the 
former statute; and that it contemplatetl the same 
kind of offenders only as the Ibrmcr, is apparent from 
this, that the 3d section provides for the allowance of 
expences to witnesses who shall attend in court to give 
evidence against felons. A deserter is not committed as 
a felon for trial, or to be punished by imprisonment in 
the gaol, but, by the express provision of 53 Geo. 3. 
c. 17. s. 106. (mutiny act) “ to the end that he 
may be removed to such places as the secretary at war 
shall direct;” and the gaoler is to receive “such sub¬ 
sistence for his maintenance while in custody, as by his 
majesty^s regulations shall be directedso that in no 
respect is the method observed upon the commitment of 
a deserter like that of other offenders. And by s. 107, 
the constable is entitled to a distinct reward for the ap¬ 
prehension of deserters. ITie question therefore reverts 
back to the stat. Jac. i., which, for the reasons above 
n^tioned, it is submitted, must receive a restrained 
distraction conformably to the preamble; and often¬ 
times such a construction has been adopted; as in Ryall 
v. Rolle (a) Lord Hardwicke strongly inclined to be of 
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opinion with IIoU C. J. and Parker C. B., that tlie 
stat. 21 Jac» 1. r. 19. s. 11. was, by reason of the pre¬ 
amble restrained to goods tliat ivere originally the 
bankrupt’s. 

Lord Ellenborough C. J. It cannot by any means 
be regarded, as an universal rule, that large and com¬ 
prehensive words in tlie enacting clause of a statute are 
to be restrained by the preamble. In a vast number of 
acts of parliament, although a particular mischief is re¬ 
cited in the preamble, yet the legislative provisions ex¬ 
tend far beyond the mischief recited. And whether the 
w ords shall be restrained or not must depend on a fair 
exposition of the particular statute in each particular 
case, and not upon any universal rule of construction. 
Here the convenience seems to be as universal, as is the 
provision in the enacting clause of the statute, that 
when any person, not having goods or money suflicient 
to bear the charges himself; is coimnittcd to gaol by 
warrant from any justice, the justice shall, on ajiplica- 
tion to him, ascertain tlie expences and order the trea¬ 
surer ot the county to pay the same. The language is 
express, clear, and explicit, and large enough to embrace 
this case, and it contains no exception, neither does tlic 
policy ol the act, as it seems to me, reejuire that there 
should be any exception. 1 therefore think that this 
indictment is well enough. 

Le Blanc J. I’he object of the statute was to pro¬ 
vide for defraying the ex[)cnces of public oflicers, which 
they were necessarily put to in the discharge of a public 
duty. And although the statute Jac. i. in the preamble 
looked only to the most obvious cases, where the person 
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wa,s aflerwartls to be tried by tlie ordinary process of tlie 
country, yet when we come to the enacting clause, we 
hiid in it words large enough to embrace this case* 
And, if the Court see tliatthe policy of the law require* 
it, they will surely bt? inclined to adt)pl that construc¬ 
tion which will brinu: this case within the enactinu 
clause, although the precise case may not have been 
originally contemplaletl in the preamble. 


1814. 


TJut Kino 
against 

1*IE11CK. 


Bayi.ey J. I am entirely of the same opinion. I 
do not agree with the counsel in his construction of the 
-stat. 21 Jac.; the contrary has been decided in Maca 

V. Caddl. (a) 

Gampier J. 7 'he w^ords in the enacting clause of 
stat. G. 2. are large enough, and there is nothing to 
restrain them. 

Judgment for the Crown. 
Oasclct^ w^as to have argued contra. 


(<j) Co-u>p. 2 ^ 2 - 


The King against De Berenger and Others, 


M^onday, 
yuitc 20th. 


JI^E BERENGER and seven others were tried at the 
London sittings after last term, before Lord Ellen- 
^rough C. J. upon an indictment for a conspiracy; and 


1/ 

.Wrc 


Fr was held an 
i))d.f:tahle of- 
ieiicc to con¬ 
spire on a par- 
ticiiLr day by 


false rumours 

to raise the price of the public government funds, with Intent to injure the subjects who 
should piirchaso on that day, and that the indictment was well euougli without specify¬ 
ing the particular persons who purchased, as the peisons intended to b'- injured, and that 
the public government funds of this kingdom might mean cither British or Irish funds, 
which since the Uirion were each a part of the funds of the United Kingdon. 

The Court will take judicial notice that a war exists between this country and a fo¬ 
reign state, which war is recognized in different acts of parliament, and therefore an 
allegation to that effect need not be proved. 


F 2 


upon 
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upon not guilty, the jury found them guilty upon the 3d 
and subsequent counts. 

The indictment set forth by way of general induce¬ 
ment, that at the time of committing the several of¬ 
fences, &c. there was and for a long time before, to 
wit, two years and upwards, had been an open and 
public war between our lord the king and his allies, 
and die then ruler of Fraticcy to wit, Napoleon Bona- 
parte<i s^i^d the people of France; and the 3d count 
stated that the defendants on the 19th of February in 
the 54th year of the King unlawfully contriving, &e. 
by false reports, rumours, arts, and contrivances, to induce 
the subjects of the king to believe that a peace would 
soon be made between the king and his subjects, and 
the people of France^ and thereby to occasion without 
any just or true cause a great increase and rise of the 
public government funds and government securities of 
this kingdom, and to injure and aggrieve die subjects 
of the king, who should on the 2ist of Fehriiat'y 
chase and buy any part or parts, and share or shares of 
and in the said public government funds, &c., then and 
there to wit on the 21st of February unlawfully, &c, 
did conspire, 8cc. to make and propagate and cause to 
be made and propagated, unto and among divers sub¬ 
jects, &c. in the county of K.ent^ &c., and also unto and 
among divers subjects, &c. at London^ and places ad¬ 
jacent thereto, divers false reports and rumours that the 
said N Bmiaparte was killed, and that a peace would 
soon be made between the king and his subjects, and 
the people of France^ and that the defendants would by 
such false reports and rumours, as far as in them lay, 
occasion an increase and rise in the prices of the public 
government funds and other government securities, 

*2 with 
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witli a wicked intention thereby to injure and aggrieve 
all the subjects of the king who should, on the 2ist of 
Fehriiai'y, purchase or buy any part or j)arts, share or 
shares of and in the said public government funds, and 
other government securities, &c. 

All the defendants (except tw'o) now appeared to 
receive judgment; when Best Serjt. on behalf of the 
defendant Butt, and Park for De Bei'engcr, submitted 
as an objection to the conviction, that the introductory 
averment, that there was a w^ar, &c., which was a 
material averment and applied to all the counts, was 
not proved at the trial. Rut Lord FJleuhorough C. J. 
answered, that there were so many statutes which spoke 
of a war with France, that it was impossible for the 
Jutlges not to take judicial notice of it; to which Best 
Serjt. replied that he believed none of the statutes spoke of 
a war with the king anti his allies, and France, the alliance 
being but a recent event. They also moved in arrest 
of judgment on three grounds, which, they said, applied 
to all the subsetjuent counts as well as to the 3d; 
1st, that not any crime, known to the law, is alleged in 
the count; 2tlly, that if there be any crime alleged, the 
persons to be affected by it are not jiarticularized as 
they ought to be, or that it is stated too generally; 3dly, 
that it is alleged to have been done with intent to raise 
the public funds and government securities of this 
kingdom, that is, the united kingdom of Great Britain 
^rfd Ireland, whereas nothing is charged which has,re¬ 
ference to any other funds or securities than the public 
funds and securities of JEng/awd only, ist. No adjudged 
case of conspiracy has gone so far as this; the crime 
alleged is a conspiracy to raise the price of the govern¬ 
ment funds of this country; but if it be not a crime in 

F 3 itself 


1814. 


The King 
against 

De Berencer. 



70 

i8i4* 


The King 
nznimt 

De Berenger. 


CASES IN TRINITY TERM 

itself to raise the price of the government funds of this 
country, a conspiracy to do so wiil not carry it farther, 
unless some collateral object be stated to give it a cri¬ 
minal character. (Generally s))eaking, the higher the 
price of the public funds, the better for the country, 
because the higher the state ot public credit. It is 
true that the indictment charges that they conspired to 
raise the funds on a particular day; and the raising 
the funds on any given day may or may not be crimi¬ 
nal according as the day has concern with the transac¬ 
tion ; as if it had been shewn that on that day the 
defendants were posscsse of certain shares in tlie liimls, 
and intended to sell then., and thereby, by raising the 
price, to cheat the particular persons wlio should be¬ 
come purchasers; or if the indictment had alleged 
that it was the day on which the commissioners for 
reducing the national debt were wont to purcliase, and 
that the defendants did it with intent to ('iihance the 
price of such jmrehases; in these and such like cases, 
the object being criminal or injurious to the ])ublic, 
what was done with that object would be criiiiinal also: 
but all that is alleged on this record is geneial, without 
shewing to the court, how it was criminal in the de¬ 
fendants to raise the funds, or in what way the pidilic 
could be injured. As to its being charged per coiispi- 
rationem, it is true that in Rex v. Edwards («), it is 
laid down that to conspire to do a lawlul act to an un¬ 
lawful end is a crime; and to that extent tie; doctrine 
has been carried in several cases, though formerly the 
rule relating to conspiracy, as it.w^as defined by stat. 
21 Edw. I., seems to have been restrained to such as 


(«) ZAIcd.2,%1. 


conspired 
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conspired to indict a man falsely and maliciously, or 
falsely to move and niainlain pleas, or to retain persons 
for mainlainini£ the same. But the case above cited 
and all the eases prove that it is the end to which the 
court looks, and that end must be unlawful. Where¬ 
fore ill Rex V. StayU)ig{a\ the defendants being ac- 
cjuitteil of all but conspiring to iinjioverish the I’armcrs 
of the excise, it was objected that there was no oflcnce; 
but the Court held it well, because the information 
shewed that the excise was parcel of the revenue of the 
crown, and so the impoverishment of the farmers of ex¬ 
cise tended to jirejiulice the revenue of the crowm. 
And to the same elfect in llcg* v. Best \Jj) it was agreed 
by the Court, that several people may lawfully meet 
and consult to prosecute a guilty person; otherwise if 
to charge one that is innocent, right or wrong, for that 
is indictable. So that unless the end be unlawful there 
is no olfencc; and therelbre, 2dly, if the indictment 
had stated certain individuals by name who purchased 
stock on the day laitl, and that the dcfcmlants con¬ 
spired to raise the price in order to cheat or prejudice 
those indivkluals or to benefit themselves at their ex- 
pciicc, or that the public were concerned in the pur¬ 
chases of that day, and the defentlants conspired, &c. 
to the prejudice of the public, the olfencc would have 
been complete; luit it is not enough to allege generally 
that it wais to the injury and grievance of all the sub¬ 
lets who should buy stock on the day; and for a 
i^imilar default in the indictment in Ilex v. Robe (c), the 
judgment w'as arrested. And the only exception in 
which the law allows of a general form of indictment. 


1814. 
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is in the case of barretry, or a common scold (a), and 
that is upon the reason of the thing, because those 
offences consist of a multitude of instances which it 
would be inconvenient to set forth. Lastly, the indict¬ 
ment is framed upon a supposition that there arc funds 
which are the general funds of the united kingdom of 
Great Britain and Ireland^ for after styling his Ma¬ 
jesty King of the united kingdom, it speaks of the funds 
of this kingdom, i, e. of the kingdom of which his 
Majesty is before styled King, whereas there are no 
general fimds of the united kingdom, but they are 
distinctly the funds of each kingdom, as they arc re¬ 
spectively charged on and ajiplicd to each ; and by the 
7th article of the act of union, it is expressly provided 
that the charge for the payment of interest and debt 
incurred in eitlier kingdom before the union shall con¬ 
tinue to be separately defrayed by Great Britain and 
Ireland respectively. 

Lord Ellenborough C. J. I am perfectly clear 
that there is not any ground for the motion in arrest 
of judgment. A public mischief is stated as the object 
of this conspiracy; the conspiracy is by false rumours 
to raise the price of the public funds and securities; and 
the crime lies in the act of conspiracy and combination 
to effect that purpose, and would have been complete 
although it had not been pursued to its consequences, 
or the parties had not been able to carry it into effect. 
The purpose itself is mischievous, it strikes at the price 
of a vendible commodity in the market, and if it gives 
it a fictitious price, by means of false rumours, it is a 


(a) See Falfrey's case, Cro. ^.527. The ^cen v. Hanmtti 6 Mod. 311. 

fraud 
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fraud levelled against all the public, for it is against all 1814. 
such as may possibly have any thing to do with the 

funds on that particular day. It seems to me also not against 

, , , , De Beeenger. 

to be necessary to specify the persons, who became pur¬ 
chasers of stock, as the persons to be affected by the 
conspiracy, for the defendants could not, except by a 
spirit of ])rophecy, divine who would be the purchasers 
on a subsi-quent day. The excuse is, that it was im- 
possiV>le they should have known, and if it were possible, 
the niiiltitude would be an excuse in point of law. But 
the statement is wholly uimecessary, the conspiracy 
being complete independantly of any persons being 
piircliasers. 1 have no doubt it must be so considered 
in law according to the cases. Upon the last point, in 
a large sense the Irish funds are the funds of this king¬ 
dom, and so are the British, they form the resources 
and means of the United Kingdom. The Irish funds 
I believe are purchased and sold in the market here, 
and the interest is payable in this country, and they, as 
well as the others, though strictly applicable to each 
kingdom, could not in a large sense be correctly called 
otherwise than the funds of the United Kingdom; since 
tlie union they are each a jiart of the stock and revenues 
of the United Kingdom, liowcver they may be defrayed 
separately as they antecedently were. 

Le Blanc J. 'This motion in arrest of judgment is 
n^e on three grounds; ist, that it is not a crime in 
iwelf to raise tlie price of the funds. But we are to look 
to the indictment in order to see what is the charge; 
and the charge in the indictment is that the defendants 
conspired by false rumours to raise the price of the funds 
on a particular day. It may be admitted therefore that 

die 
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1814. the raising or lowering the price of the public funds is 

— not per se 11 crime. A man may have occasion to sell 

The King ^ 

against ’ out u large sum, which may have the ellect of depressing 
DeJJexenger. .1 . , 1 • 1 j 

tlic price ol stocks, or may buy in a largo sum, and 

thereby raise the price on a particular day, and yet he 
will be guilty of no offence. But if a number of per¬ 
sons conspire by false rumours to raise the funds on a 
particular day, that is an offence; and the offence is, 
not in raising the funds simjjly, but in conspiring by 
false rumours to raise them on that particular day. 
Upon the 2d objection, which is that the indictment 

does not specify the persons who were to be defrauded, 
it follows from the nature of the charge, that they could 
not be named, because this is a charge of a conspiracy 
on a previous day to raise the funds on a future day, so 
that it was uncertain who would be the purchasers. 
The offence being to raise the fiincls on a future day, its 
object was to injure ail those who should become pur¬ 
chasers on that day, and not some individuals in par¬ 
ticular. In the same manner it is if a false rumour be 
spread on a day prior to a market day, in order to raise 
the price of a commodity in the market, whether it be 
an article of necessity or not. The 3d objection is 
founded upon the indictment’s calling them the public 
funds of this kingdom, which it is said since the union 
must mean the United Kingdom of Great Britain and 
JrclamL But so they are the jiublic funds of the 
United Kingdom, and go in furtherance of the ser¬ 
vice of the United Kingdinn, although particular 
sums are a])plied to the particular service of one 
part of the United Kingdom only. It ajipears to me 
therefore on all three objections that there is no reason 

why 
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we should pause to consider whetlier this judgment 
should be arrested. 

Bay LEY J. If the case admitted of any doubt I 
sliouid be desirous of farther time to consider it; but I 


1814. 

Til'- Kjnc; 

De, Bk.F.EN«iE''’ 


have no doubt that there is not any foundation for the 
objections that have been made. To raise the public 
hinds may be an innocent act, but to conspire to raise 
them by illegal means, and with a criminal view, is an 
offence; an offence, perhaps not affecting the public in 
an equal degree, as if it were done with intent to affect 
the purchases of the commissioners for the redemption 
of the national debt, which would be affecting the pub¬ 
lic in its aggregate capacity; but still, if it be completed, 
it will certainly prejudice a large portion of the king’s 
subjects who have occasion to ])urchase on that day. 
And it is not necessary to constitute this an offence that 
it should be [injudicial to the public in its aggregate 
capacity, or to all the king’s subjects, but it is enough 
if it be prejudicial to a class of the subjects. Here then 
is a consjiiracy to effect an illegal end, and not only so, 
but to effect it by illegal means, because to raise the 
funds by false rumours, is by illegal means. And the 
end is illegal, for it is to create a temporary rise in the 
funds without any foundation, the necessary consequence 
of which must he to prejudice all those who become 
purchasers during the period of that fluctuation. The 
nCjilt objection is, that the indictment docs not state the 
^icrsons by name whom the defendants intended to de¬ 
fraud, and it is suggested that the indictment wouUl 
have been good if it had stated that the cons[>iracy was 
with intent to prejudice certain persons by name, and 
that by means thereof those persons were [irejudiced. 


But 
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But the conspiracy is tlic thing which constitutes the 
crime, and it is sullicient if the indictment state the 
conspiracy as it existed at the time when the crime was 
complete. It might have been detected before any 
purcliases were made or the mischief was elFected, yet 
that would not have altered the offence, because the 
pai tics had done every thing in their power, and all that 
was essential to complete the crime, when they had 
formed the conspiracy, and used illegal means for effect¬ 
ing it. It did not depend on them but on others whe¬ 
ther their conspiracy would be mischievous to others, 
but their criminality must depend on their own act, ami 
not on the consequences that ensued from it. Another 
objection has been made, that the indictment speaks of 
the funds to be raised by this conspiracy as the funds of 
t/iis kingdom, and that there arc no funds of t/iis king¬ 
dom, It is j)crfectly true that, since the Union, the 
funds arc raised in certain ])roportions upon one part 
of the kingdom and upon the other, but they arc raised 
by the legislature of the kingdom, and when raised are 
applied by the government under the authority of par¬ 
liament to such purposes as parliament may direct. 
But notwithstanding they may be found in part only 
applicable to England and in part to Ireland, yet they 
constitute the funds of the kingdom, and may be so 
called, though separated into British and Irish funds. 


Dampier J. The charge in this indictment is, that 
the defendants by false rumours conspired to give a 
temporary rise to the funds of this kingdom, in order 
to deceive those persons who should purchase into the 
funds on a })articular day. I own I cannot raise a 
doubt but that this is a complete crime of conspiracy 

according 
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according to any definition of it. The means used are 1814. 

wrong, they were false rumours; the object is wrong, it 

was to ffive a false value to a commodity in the public a\;airist 

” ... , Berencep. 

market, which was injurious to those who had to pur¬ 
chase. That disposes of the first objection. The 2d 
objection is, that the persons injured ought to have been 
named; to which one answer is, that the criminality is 
complete, when llie concert to bring about a mischiev¬ 
ous object by illegal means is complete; it is not ne¬ 
cessary that tlic object should be attained. Therefore 
tliere was no need to set out the name of any person, 
because no person need be injured. That is the first 
answer; and the next is, that it was impossible the 
defendants could know who those persons w’ould be. 

It is said, that as the indictment was not preferred until 
after they were known, it might therefore have named 
the persons; but if that were to be required, it would 
be making the consequential damage a necessary part 
of the crime. That disposes of the 2d objection, 'fhe 
3d objection, that there are no funds of this king¬ 
dom, because there are none which are raised at the 
common charge of both parts of the United Kingdom, 
may be answered thus. Each fund, as it is raised from 
either part of the United Kingdom, becomes, when 
raised, strictly a part of the funds of the United King¬ 
dom; the United Kingdom is answerable for them, 
and they are for the benefit of the United Kingdom, 
ij^ethcr applied to one part of it or to the other. It 
seems to me therefore that they are better described in 
this, than in any other way. For these reasons I 
/conceive that there is not any ground laid for arresting 
the judgment. 
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the creditors 
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coinpf)un(!ed, 
the full amount 
of their debts, 
was lield to 
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bankrupt in re¬ 
spect of his lu- 
ture estate and 
crtccts itom an 
action 'or the 
debt so 1 roved. 
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the proving a 
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his remedy by 
action against 
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in the cases ex¬ 
cepted in stdt. 
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Read against Sow ere y. 

^/^SSUMPSIT against the defendant as acceptor of 
several bills of exchange, with the coninion counts. 
Pleas, non assumpsit, and general plea of bankruptcy, 
and, 3dly, that after the passing of the 49 G. 3. c. 121., 
and after the making the promises in the declaration, 
and after the causes of action therein specified had 
accrued, to wit, on the ist of May 18 ii, the defend¬ 
ant became bankrupt within the intent and nu'aiiiug of 
the statutes coiieeniing bankrupts, and a commission 
issued against him, by virtue of whicli be was declared 
a bankrupt on the 4th of M«j/, and that the plaintifij 
before the exhibiting of his bill, proved under the 
commission th(‘ said causes of action, ns and for a debt 
due to him iVoin the defendant, being the same debt 
for tlie recovery wlicrcof this action is brought, and 
did thereby make bis election to take the benefit of the 
said commission, with respect to the said debt so proved 
by him. Replications as to the first and second pleas, 
similiter; and as to the last, admitting that the causes 
of action accrued before the bankruptcy of the defend¬ 
ant, that after the 24th oijune 1732 (mentioned in stat. 

5 G. 2. c. 30. s. 9.) and before the defendant became 
bankrupt, to wit, on the ist Jaimaiij 1788, he com¬ 
pounded witli his creditors, and that the estate of the 
defendant hath not produced nor will produce after all 
charges sufficient to pay 156-. in the pound. 

Rejoinder, that after the defendant compounded with 
his creditors, and before he became bankrupt, to wit, 


on 
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on the I St of 181 o, he paid and satisfied all 

hi s creditors witli whom he com})oiinded the full amount 
of their debts. 

Demurrer, and joinder. 



1814. 


Reao 
agaimt 
fcoWi'-U iiv. 


llolroijd^ in support of the demurrer, contended that 
the rejoinder was ill, inasmuch as where a commission 
issues against a person, wlio has compounded with his 
creditors, although, before his bankruptcy, he pay those 
creditors tlicir lull debts, his future estate and eflects 
remain liable, unless his estate under the commission 
shall produce in the pound. lie said, that the 
case fell tiirectly within the stat. 5 G. 2. e. 30. s.^., 
which uses the w'ords, “ shall have compounded with 
his creditors,” without making any distinction, whe¬ 
ther those creditors shall afterwards be satisfied or not; 
and it is within the mischief of the act, because the 
bankrupt has had all the benefit, for a certain time at 
least, of a composition, till he could satisly his creditors 
the full amount of their debts; and in the interim, the 
creditors have sustained a damage by the delay. The 
crime, therefore, if it may be so called, of non-payment, 
was complete at one time, and the subsequent payment 
in full may have been the very cause of his bankruptcy. 
And in Thornton v. Dallas (a), this point seems to have 
been decided; for there, though the prior commission 
was superseded by consent, it was held that the bank- 
rm^’s estate was not discharged under a second com¬ 
mission, unless 15s. in the pound were paid under it; 
and Lord Man^eld said, “ the only question was, 
whether a supersedeas can make a thing not to have 
been done which, in fact, has been done.” Also the 


(a) JDcugl. 46 . 
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replication is a good answer to the plea, because the 
proving a debt under a commission against a person 
who has before compounded with his creditors, shall not 
be deemed an election by the creditor to take the bene¬ 
fit of such commission within the stat. 49 G. 3. c, 121. 
s. 14., so as to deprive the creditor of his remedy against 
the future effects, unless the bankrupt’s estate shall 
produce 15s. in the pound. The stat. 5 G. 2. c. 30. 
s* 9. expressly excepts the case of a commission, under 
such circumstances, from operating as more than a 
discharge of the person, leaving his future effects liable 
as before. And Philpott v. Cot'den (a), Haviland v. 
Cook {b), and Jelfs v. Ballard (c), shew that after a cer¬ 
tificate under a second commission, an action will lie 
against the bankrupt in respect of his future effects, 
without waiting to see whether his estate will produce 
15s. in the pound. Then the 49 G. 3. c. 121. s, 14. 
was not intended to repeal the former statute, or to 
deprive the creditor of the benefit thus saved to him, 
but only to make his proving under a commission, an 
election by him to take the benefit of such commis¬ 
sion, so far as to forego his right of action against the 
bankrupt at the common law. 


Lord Ellenborough C. J. If the act so meant, 
quod voluit non dixit. It seems to me*that the act is 
introductory of a new state of things arising out of the 
creditor’s proving his debt under the commission, it 
shall bc’deemed an election by him, to tal^e the benefit 
of such commission with respect to the debt so proved. 

(u) 5 r. R, zZj. (i) Zh 655. 

{e) i B.ir P. 467. See also Coverley v. MorUj^ 16 Eastt 115. 


“ Election,** 
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Election,*’ here, imports that he renounces his other 
rights for the sake of that which he elects. 

Le Blanc J. The statute uses general words with¬ 
out any restriction, and I see no reason why they 
should not be understood in their generality. 


1814. 


Read 

against 

SOWSRBT. 


Dampier J. This is not a remedy under the com¬ 
mission ; and the statute says, now that he has proved 

* 

under the commission, he shall be deemed to have 
elected to take the benefit of such commission with 
respect to the debt proved; i, e. to come in pari passu 
with the rest of the creditors. The statute meant to 
take away the remedy by action. 

Per Curiam^ Judgment for the Defendant. 


Richardson was to have argued^ contra. 


VoL. ni 


G 
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Where upon 
the execatioR 
•f an annuity 
bond by three 
out of several 
obligors, the 
grantee of the 
annuity paid 
the considers. 
tion.nioney to 
/>. S.t one of 


yZrtut. Norwood and Another, Executors of W. Coare, 

deceased, against Underhill. 

^e'execurioR on bond, dated 24th December 1796, in the 

of an annuity gum of 2Soo?. The defendant craved oyer of the 

bond by three 

out of several bond ; which was a joint and several bond from the 

^n^e o?the defendant and five others to the testator. He also 

the wLfdera- Craved oyer of the condition, which recited that the obli- 

faon-money to agreed with Coare (the testator) to grant him 

the three, who ^n annuity of i?c/. IIS. id, for the life of the survivor 
immediately j 

paid it into a of them (the obligors) for the price of 1400L, which 

banket's in the .. .i. 

names of him- sum Coare had that day paid to the said obligors, and the 
the atlwncif ’ condition was for the payment of the annuity in manner 
who acted for therein stated. And after setting out the memorial, 

all parties, and ^ ’ 

took the bank- which stated the above bond to be dated the 24th of 

er's receipt for _ , , t i . ... 

the money in December 1790, and to be in consideration of 1400Z., 
WmMira*nd°^ that day paid to all the obligors, and that the said sura 
wafdone'in* 1400L was in fact paid to D. Smith (one of the 
theotherlSK ^ obligors) to the use of himself and the other obligors, 
gors not attend- by Coarey the defendant pleaded, 4dily, tliat the said 
the iwnd'it * sum of 1400L in the said writing obligatory mentioned, 
Jhi”pwUeVthen ^ by the memorial alleged to have been paid on the 

nn'tS the Kco December 1796, was not paid on the said 24th of 

allies should be 

executed the money should remain in the hands of the banker, and afterwards, upon 
the execution of the securities, the money was paid at the banker's with the authority 
of y. L. to D. S.f and upon debt brought by the executors of the grantee on the an- 
nuity tmnd, the condition of which, on oyer, stated that the jgrantee paid the money to 
the obligors, and the memorial stated that the money was paid to D. S. to the use of 
himself and the other obligors by the grantee: Held that a plea alleging that in the 
assurances the consideration-money was stated to be paid by the grantee, and that it 
was not stated in the assurances that the sum was advanced by any agent or agents of 
the grantee, and that the same was advanced on behalf of the grantee by y. L. and 2>. 5., 
was to be taken as pleaded with reference to the annuity act 17 C. 3. c.% 6 ., and Uiat it 
raised an objection which was sustained by the facts, and invalidated the bond* 


December, 
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December. 5thly, That the said sum of 1400/. was not 
paid to D, Smith to the use of himself and the other 
obligofs until-the 26th of December 1796. 6thly, That 
the said sum of 1400/. was not paid to D. Smith for the 
use of himself and the other obligors as in the said me¬ 
morial was alleged. 13 th plea, That in the assurances, 
whereby the said annuity was granted, it was stated 
that Coare paid the said sum of 1400/. as the con¬ 
sideration of it, and that it was not stated in any part 
of the said assurances that the said sum was advanced 
by any agent or agents of Coare, and that the same, in 
the absence of Codre, was advanced on behalf of Coare 
by one J. Lowe and D. Smith, 14th plea. That it is 
not set forth or described in any part of the said assur¬ 
ances that the said sum of 1400^. was advanced on 
behalf of Caarc by any agent or agents oH Coare, and 
that the smd sum was advanced as the consideration 
for the grant of the said annuity in the absence of 
Coare, on behalf of Coare, by a certain then agent 
or certain then agents of Coare. Issue taken on these 
several pleas. At the trial before Lord JLllenborough C. J* 
at the London sittings after last Trinity term, a verdict 
was found for the plaintiffj subject to the opinion of the 
Court upon a case, the material facts of which are 
these: 

The above bond, and a warrant of attorney thereon, 
having been prepared by J. Lowe, an attorney, in pur- 
suj^e of instructions given to him by D. Smith in the 
presence of the testator and the defendant, the bond 
was executed by three of the obligors, viz. the defend¬ 
ant, D. Smith, and one other, on the 24th of December 
1796, and a receipt for the consideration-money was 
signed by them; but no part of that money was paid 

0 2 to 
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1814* 


Horwood 

against 

UND£Rai£.X.. 


to either of the obligors before or at that time. Im¬ 
mediately after the execution and signature by the 
three, Ztowe went with them to the house of the testa¬ 
tor, who accompanied them to a banking house, where 
the testator received three bank-notes, amounting to¬ 
gether to 1400/., and gave or paid them to Smith, 
Stnith immediately paid them into the same banking 
house, in the names of himself and and took 

the bankers’ accountable receipt as follows: Received 
24th December 1796, of Mr. D. Smith and J, 
fourteen hundred pounds on account, to account for on 
demand.” The 1400/. were so paid into the hands 
of the bankers in consequence of the other parties not 
attending on that day to execute the bond and sign 
the receipt, and as one of them was stated to be pre¬ 
vented from attending by an accident, it was proposed 
that one Gihlett should execute a bond and warrant of 
attorney, as surety to the testator for the payment of 
the annuity, and it was agreed and understood by the 
parties then present, that in the meantime, until Gih^ 
lett and the two other parties to the first-mentioned 
bond and warrant of attorney should respectively exe¬ 
cute the securities, the 1400/. should remain in the 
bankers’ hands. GibUtt executed his bond and war¬ 
rant of attorney on the next day, and the other two- 
parties executed theirs before the 26th of December i 
on which day Smith called on Lme for the purpose of 
obtaining his authority to receive the 1400^. from the 
bankers, when Jjofme either accompanied him to the 
bankers to receive the same, or signed an authority for 
that purpose on the back of the accountable receipt, 
which remained in SmitK^ possession, and the money 
was thereupon paid to Smith, and the receipt delivered 

12 up 
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up to the bankers. It was represented to JLme at the 
time of giving him the instructions that all the parties to 
the bond and warrant of attorney were to be principals, 
and he so understood at the time of the first execution 
by the three, and Ltcme acted as attorney for all parties. 
The question for the opinion of the Court is, whether 
the plaintiffs are entitled to recover; if they are, the 
verdict to stand; if not, a nonsuit to be entered. 
And the point made was, whether any of the pleas 
were sustained by the facts stated, so as to invalidate 
the annuity, by reason of stat, 17 G. 3. c, 26, 

Holroyd for the plaintiff argued that not any of the 
pleas were sustained by the facts stated; and as to the 
4th and 5 th and 6th pleas, he relied on Coare v. Gib- 
lett{a)'y and as to the 13th and 14th pleas, he said that 
it was not any objection to the assurances that they 
stated the payment of the consideration-money to have 
been made by Coarc ,* for so in effect it appears to have 
been, inasmuch as Coare parted with the money and 
paid it into the hands of Smith and Lowe^ the one 
being agent of the grantors, and the other agent of all 
parties, upon a condition, and it was afterwards paid 
over to Smith* This point seems to have been deter¬ 
mined in Craufurd v. Phillips (b), for there it was held 
that the consideration-money was well stated in the 
deed to have been paid by the grantee of the annuity 
to dbe grantor, it having been deposited by the grantee 
i4i^e hands of an agent for both jmrties, to be paid 
over by him when the grantor should have executed, 
and upon his execution having been so paid over: and 

(a) 85. 

(J>; a iWw i 4 X. 9 Ves. ar4* *3 475* 

G 3 tlie 
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the Court intimated a clear opinion, that a payment 
to the agent was a payment to the principal, which 
reasoning applies to the present case. And here the 
pleas do not state or incorporate the annuity act. 

JSnojf, for the defendant, upon the 4th and 5th pleas, 
adverted to the dissatisfaction which the Chancellor 
had expressed at the decision of Coare v. Gihktt (a), 
and contended that as the annuity act, 17 G. 3. c. 26. 
required the consideration to be set forth in the memo¬ 
rial, that was not complied with unless the memorial 
stated the true day of payment; because the time when 
paid might form a material part of the value of the 
. consideration* And as the legislature has required 
that the memorial should contain, with minute particu¬ 
larity, the whole res gesta, it would be strange if so 
material a fact as the day of payment of the consider¬ 
ation-money might be omitted. And he cited Kirk’^ 
Titan V. Frice{b)i BimhaU v. Murray {c\ Berry v. 
Bentley (d), Fool v, Cabanes{e), Upon the other point 
he said, that Craufurd v. Phillips only decided that pay¬ 
ment to the agent of the grantor was payment to the 
grantor, on the general principle of law, and because 
the act did not require the name of the person to whom 
the money was paid to be inserted in the deed. 

I^rd EtLENnoBOUGH C.J. The only corporal act, 
of payment by Coare on the 24th is by his delivering 
the money to Smithy not animp solvendi, but only to 
him as a trustee to do a particular act, viz. to lodge 
the money in the hands of the bankers, imtil the secu- 

(«) SettoFis.%09. (J) iH.B/.spg. (r) 3 T. A 298. 

( 4 ) 4 T . M , 69a ' (0 8 r. X . 328. 

II ritie^ 
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rities were perfected. Smith received the money in a 
different character from that of a principal, to retain it 
in medio till some farther act was done, and then to pay 
it over. And the payment made on the 2€th was 
clearly the act of agents. With reference, therefore, 
to the annuity act, to which these latter pleas, having 
specially alleged how the assurances are defective^ must 
be taken to refer, I am afraid these •plSSsfcmnot be 
sustained. The objection being expressly taken upon 
the annuity act, it is not enough to have stated ^e 
payment as it might enure in point of law. The legal 
result would not give the information which the act 
requires. The language of the act is that the assur- 
ance shall set forth the name of the person by whom 
the consideration shall be advanced, which has not 
been satisfied. 1 do not, however, see any reason to 
change the opinion we formed in Cocare v. GihletU 


1814. 

Horwoob 

against 

UKPESHllit. 


Le Blanc J. It appears that Coare would not have 
paid the money to Smith but upon condition of his 
lodging it at the bankers; which, therefore, cannot be 
considered as an absolute payment 


Dampier J. The 13th and 14th pleas refer clearly, 
though not specifically, to the provisions of the annuity 
act, which is a public act that we are bound to take 
judicial notice o£ On oyer vre .see that this is an an* 
tti fk y bond, and we see that such matters are alleged 
ilAhese pleas, as expressly refer to what the annuity 
act requires; and on the evidence it appears that the 
money was not paid absolutely by Coare, but that he 
passed it into the hands of Smith and Ltme upon an 
understanding that it should be finpounded at the 

® 4 bankersi^ 
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If a peer be 
sued jointly 
Tvitb others by 
bill of Middle- 
sex, the Court 
will set aside 
the proceedings 
as against the 
peer. 
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l)ankers* until ^ future event. Smith and Lome were 
only the depositories of the ijioney to secure the exe- 
• cution. of the instruments by the other parties, and 
ailerwards the money was paid by them as the agents 
of the grtmtee. It having been decided that where the 
pleas are only in general terms, without reference to 
the annuity act, the objection is not well raised, that the 
money was |fed by the agent of the grantee (a), where 
the objection is clearly raised with reference to the 
statute, that makes the difference; and die pleas need 
not incorporate the act of parliament; it is enough if 
they clearly refer to it. 

Per Curiam^ Judgment of Nonsuit, 

(fl) See Coare v. Giblettt 4 East. 85, 


Briscoe, Bart, against The Earl of Egremont 

and Others. 

JpALEY shewed cause against a rule for setting aside 
the proceedings for irregularity, obtained on the 
ground that the defendant, a peer, had been served with a 
copy of a bill of Middlesex, issued against him jointly 
with the other defendants. He said that the action was 
brought under an inclosure act, for the purpose of try¬ 
ing a right, and the Court would leave the defendant 
to plead his privilege in abatement; and here the affi¬ 
davit does not shew him to be a peer. And he cited 
Jjoerd Lonsdale y. lAttledale {b), and Hosier v. Lord 
ArundeU* {c) 


{h) % H, Bh 267. %99 


(0 3 J?. 6* P. 7 * 


Littledale^ 
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Littledaley contra. A bill of Middlesex is irregular^ 
for it contains a capias, which never lies against a peer. 
And in I Ventr, 298. Anon, a bill of Middlesex issued 
by an attorney was discharged by supersedeas without 
pleading, because it appeared by the record that the 
defendant was a peeress, and the attorney was com¬ 
mitted for suing out the process. And though a peer 
be sued jointly with others, yet it must be by original 
writ; and as to its not appearing by the affidavit that 
he is a peer, he is described on the process as Earl of 
JEgremontf and so called in the inclosure act, besides 
being so recognized in several other public acts. 


1814. 


Briscoe 

against 

Ld.£CREMONT. 


The Court held the proceedings irregular as far as 
they related to the Earl of JEgremont^ and to that extent 
made the 

Rule absolute. 


Laing against 


IVehesday, 

aad. 


HE defendant gave a bond conditioned for the pay- Expcnccs of a 

X ^ person sent to 

ment of money to the plaintiff, which bond was inquire after 
executed by the defendant, and attested by two wit- wUnSses ”0 
nesses in the Isle of Man, and was afterwards sent to the tax^” 

plaintiff in Scotland, where he resided. The plaintiff 
sued the defendant on the bond, who pleaded non est 
factum, upon which issue was jokied, and the plaintiff 
bmng unacquainted with the subscribing witnesses and 
their place of residence filed a bill against the defendant 
for a discovery, to which the defendant put in an answer 
admitting the execution, but denying any knowledge of 
the subscribing witnesses. The plaintiff’s attorney 

being 
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being advised that he could not salely proceed to trial 
without it, sent his derk to the Isle of Man and other 
•places in search of the said witnesses, having previously 
given notice to the defendant to infohn the plaintiff on 
or before a given day, where the witnesses were to be 
found if living, and that if he neglected or refused to 
give such information, a person would be so sent to the 
Isle of Man and other places, and his charges would be 
claimed against the defendant upon the taxation of 
costs, notwithstanding which notice the defendant de¬ 
clined giving such information. Afterwards upon tax¬ 
ation of costs the plaintiff claimed 36/. 6 s. for these 
charges, which the Master refused to allow. 


And now Com^ moved upon the above facts that the 
Master might review his taxation; but the Court asked 
if he had any authority for the Court’s allowing the 
expences of sending persons to inquire after witnesses; 
and no authority being cited to that effect. Lord EUen.. 
borough C. J. said, that although the present was a hard 
case^ he was not inclined in the absence of any preccs 
dent to yield to the application; and perhaps if the 
circumstances, as now stated, had been proved at the 
trial, they might have affi>rded ground for letting in 
secondary evidence of the d^endant’s hand-writing. 

Le Blanc J. added, that to grant the rule would be 
opening a door to all sorts of expence* 

Fer Curianh 


Rule refused. 
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Mead against Buaham* 

A RULE nisi was obtained for discharging the defend¬ 
ant out of custody on filing conmion bail, upon an 
affidavit of the defendant and another, which stated that 
the defendant in August 1812 being indebted in 1500/. 
to the plaintiii^ accepted three bills of exchange of $ooL 
each, drawn on him by the plaintiff to his own order. 
In April 1813 the defendant became bankrupt, and a 
commission issued against him; and the several holders 
of the said bills, who had arrested him thereon and 
brought their actions against him as indorsees, after¬ 
wards. proved the same under the commission in the 
presence of the plaintiff, and discontinued dieir said ac¬ 
tions to the plaintiff's knowledge; and the commission 
was still in force, and the said debts not expunged, and 
the said holders would be entitled to a dividend. That 
since the bills were so proved, the plaintiff had, as 
drawer, ^brought an action on them and lodged a de¬ 
tainer against the defendant, and held him in custody 
for upon an affidavit of the plaintiff that he (the 

defendant) was justly and truly indebted to the plaintifif 
in 1500/. as the acceptor of three several bills of ex¬ 
change for 500/. each, (setting out the bills which were 
payable at a time then past, and before the time of the 
bankruptcy,) and which said diree several bills of ex¬ 
change have been returned to the . deponent for non¬ 
payment,” &C. The affidavit of the plaintiff, in an¬ 
swer, admitted the arrest of the defendant, and proving 
of the bills by the several holders, under the commission, 
but stated that in March 1814 the plaintiff paid the 

amount 


1814. 


Thursday^ 
ytuu ajd. 

The drawer of 
a bill of ex¬ 
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has paid the 
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commission. 
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amount of the bills to the then holders, two of whom 
were the same who proved under the commission; and 
that he (the plaintiff) never concurred in the said com¬ 
mission, but on the contrary was engaged with other 
creditors in a petition to supersede it for fraud and col¬ 
lusion, and that he had obtained the consent of the 
parties who had so proved the bills under the commis¬ 
sion, that their proof should be expunged, of which he 
had given the defendant notice. 

Marryat shewed cause, and contended that under 
these circumstances the plaintiff was entitled to sue the 
bankrupt, being remitted to his original right upon the 
bills, as soon as he was compelled to pay their amount 
to the several holders; and the bankrupt not having ob¬ 
tained his certificate, the plaintiff’s rights were not to be 
affected by the holders of the bills having proved them 
under the commission, to which commission, so far from 
being a party, it appeared that the plaintiff was engaged 
in endeavouring to supersede it. He referred to Young 
v. Hunter, (a) 

Abbott^ contr^ insisted that by stat. 49 G. 3. c. X2i. 
s. 8. the plaintiff, by paying the bills, stood in the place 
of the creditors who had proved them under the commis¬ 
sion, and became entitled to the dividends under such 
proof; and therefore bys.14. it was not competent to 
him to maintain any action in respect of them against 
the defendant. The defendant, if he had obtained his 
certificate, would certainly have been discharged of this 
action; for by sect. 8. if he shall obtain his certificate he 
shall be discharged of all demands, at the suit of every 


1814. 

Mead 

against 

Braham. 


(«) 16 Eastt %$%, 


person 
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person thereby enabled to prove, or to stand in the place 
of the creditor who has proved; and if the certificate 
would be a discharge, why should not the proof also be 
deemed an election within the statute ? 

Lord Ellenborough C. J. inquired if there were 
any words in the statute compulsory upon a party, who 
pays the debt for which the bankrupt is liable, to come 
in under the commission, for if not, the proving under 
the commission could only be deemed an election so far 
as it personally regarded the creditor who proved, but 
not to affect the right of third persons. And Dumpier J. 
added, that it would be hard to deprive the plaintiff of 
the chance of recovering against the bankrupt, before 
he has obtained his certificate, because in the event of 
his obtaining it the bankrupt would be discharged. 

Per Curiam^ Rule discharged. 


Clack against Dixon. 

RULE nisi was obtained for the plaintiff to de¬ 
clare peremptorily before the last day of the term, 
or in default thereof that the defendant might be at li¬ 
berty to sign judgment of non-pros, upon an affidavit 
of the defendant, which stated that he was arrested and 
held to bail for lol, and upwards at the suit of the 
plaintiff in the Palace Court in December last, and re¬ 
moved the cause by habeas corpus into this court, and 
put in and justified bail, at the plaintiff’s instance, on 
the first day of Hilary term, and served the plaintiff’s 
attorney with due notice; since which no declaration 

had 


1814. 


Meao 

against 

Brauam. 


‘Thursdajt 
June 43d. 

If a cause be 
removed, by 
defendant by 
habeas corpusi 
out of an infe> 
rior court, 
plaintiff is not 
bound to de¬ 
clare in the 
court above if 
he has taken 
no other steps 
than compel¬ 
ling the de¬ 
fendant to put 
in and justify 
baU there. 



94 


CASES IN TRINITY TERM 


1814. 

Clack 

Dixon. 


had been delivered or any further proceedings taken 
by tlie plaintiff^ and the defendant had a good defence. 

Marryat shewed cause^ and contended that the 
pliuntilF was not bound to follow the defendant into 
this Court; and here the sum being so small it was not 
worth while. And he distinguished this from a recor- 
dari facias loquelam, or accedas ad curiam» because in 
those writs there is a dies datus. The declaration upon 
a habeas corpus must be delivered before the end of 
the second term, after putting in bail, but the plaintiff 
need not declare at aii; and by iZ. 16 Car, 2. (a) he 
cannot be non-prossed for want of a declaration. He 
has taken no step but compelling the defendant to 
justify his bail. 

Lord Ellenborough C. J. The plaintiff resists the 
removal as far as he can by compelling the defendant 
to perfect his bail, till which time the defendant has not 
effectually removed it; and then when it is effectually 
removed he withdraws himself, and determines to have 
nothing more to do with it. This it seems by the 
practice he is entitled to do. 

Bayley J. The defendant does not effect the rcW 
moval till he has put in bail above. 

Per Curiam^ Rule discharged* 


(<i) See Praet. 473. 5th edit. 
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Callow against Lawrence, 


Thursdiy, 

ymt 


^!^SSUMPSIT on a bill of exchange dated the 28th 
of July 1812, drawn by one Pyrnell^ for 65^., pay¬ 
able to his own order seven days after date, accepted by 
the defendant, and indorsed by PymeU to the plaintiff. 
Flea, non-assumpsit. At the trial before Lord Ellens, 
borough C. J. at the laondon sittings after last term, the 
plaintiff established his case by the usual proof of 
the several hands-writing. The defence was this: on 
the 29th o^Jvly^ Pywell indorsed the bill to Taylor^ who 
discounted it for him, and Taylor indorsed it to Bar-- 
nett^ who, about two days before it became due, paid 
it short into his bankers. The bankers presented 
it for payment when it became due; and upon its 
being dishonoured returned it to Barnett, About a 
week afterwards Pyvoell called on Ba'imett and paid him 


Where the 
drawer of a bill 
pnyablc to his 
own order, and 
indorsed by hint 
to T. »nd by 7 , 
to B.f upon the 
bill being dis» 
honoured, paid 
the amount to 
R., who struck 
out his own and 
T.’s indorse* 
ment, ind re¬ 
turned it to the 
drawer, and the 
drawer after¬ 
wards passed it 
to the plaiiitifT: 
Held that the 
pUintiif might 
recover against 
the acceptor. 


the amount of the bill, upon which Barnett drew his 
pen through his own and Taylot^s indorsement, and 
delivered up the bill to Pyfwell, It was proved that on 
the 2oth of February 1813, the bill was seen in the 
hands of Pywll, The jury under his Lordship’s di¬ 
rection found a verdict for the plaintiff On a former 
day in this term the Attorney-General obtained a i*ule 
nisi for a new trial, on the ground that Pywell having 
taken up the biH, it ceased to be negotiable, and so the 
defendant was discharged upon the bill; and he cited 
Beck V. Bobley {a) ; 2dly, that the bill should have been 
re-stamped upon being re-issued after having been 
taken up. 


(tf) 1 ff, JBl, 8^ % 


Scarlett 
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1814. Scarlett (with him ComyrCl now shewed cause; and he 

'' distinguished this case from Beck v. Robley^ because 

against there the bill was drawn payable to the order of a third 

Lawrence. 1 

person, who indorsed it, and li, after it was taken up 
by the drawer, it had continued negotiable in his hands, 
that third person would have been liable; for which 
Lord Mansfield said there was no colour. But here the 
bill being payable to the drawer’s own order, and in¬ 
dorsed by him, it continued negotiable in his hands upon 

r 

his own indorsement, and if he passed it there was no 
reason why he should not be liable. And in Gomez 
Serra v. Berkeley (a) the point in question seems to have 
been settled; for there the payees of a promissory note, 
payable to them or order, indorsed it to the plaintiff 
and afterwards paid the note and took it back, and then 
passed it a second time to the plaintiff; and it was held 
that the plaintiff might recover against the maker of the 
note, for the maker of the note was still liable to the 
payees when they paid the plaintiff this note a second 
time, and the plaintiff ought to stand in their place. 
So here, Pywell, the drawer of this bill payable to his 
own order, stands in the same situation as did the payees 
of the note in that case, which was payable to their 
order, and therefore here also the defendant, the ac¬ 
ceptor, being still liable to Pywell when he paid this bill 
to the plaintiff the plaintiff ought to stand in PywelVs 
place. And Pywell might have sued the defendant on 
this bill, because the defendant’s acceptance amounts to 
an express promise to pay; and so if Pywell might sue, 
the plaintiff may, subject only to all the equities as be¬ 
tween Pywell and the defendant; Brcaon v. Davies {b), 

(a) I ITils. 46. (i) 3 r. x. 80. 


There- 



IN THE Fifty-fourth Year of GEORGE III. 


97 


Therefore it appears that Beck v. liohley stands on its 
own peculiar grounds. 

JtTvis, contra, (with him *l^he Attormy-GeneraV) in¬ 
sisted tliat the question was not whether Pyujull could 
have sued, but whether the plaintiff could, who it ap¬ 
peared had taken the bill more than six months after it 
was due and had been taken up. And in Brawn v- 
Davies he observed that the bill had not been taken up 
and paid, but only noted for non-payment. And Gomez 
Serra v. Berkeley turned on this point, that there waA 
no evidence that the plaintiff knew of any transaction 
between the defendant and the payees to discharge the 
defendant. And though Beck v. Mobley admits of the 
distinction taken, yet it was not decided upon that, but 
upon the general principle that if a draft be given pay¬ 
able to A, or order, tlie purpose is that it shall be paid 
to A, or order, and when it comes back unpaid, and is 
taken up by the drawer, it ceases to be a bill. At all 
events this bill should have been re-stan\ned when it 
was re-issued, for it was then a new bill. 


1814. 


. Callow 
against 
Lawrence* 


Lord Ellenborough C. .T. A bill of exchange is 
negotiable ad infinitum until it has been paid by or dis¬ 
charged on behalf of the acceptor. If tlie drawer has 
paid the bill, it seems that he may sue the acceptor 
upon the bill, and if instead of suing the acceptor, he 
put it into circulation upon his own indorsement only, 
it does not prejudice any of the other parties who have 
indorsed the bill, that the holder should be at liberty to 
sue the acceptor. The case would be different if the 
circulation of the bill w^ould have the effect of prejudic* 
ing any of the indorsers. In Beck V. Mobley if the bill 
VoL. III. H had 
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had been negotiable it would have had the effect of ren¬ 
dering Hodgson liable upon his indorsement, which in 
point of law was discharged, by Brcmn^i taking up the 
bill. That I think is the distinction, and disposes of 
that case. Here PyweU the drawer became. the pur¬ 
chaser of the bill v/hen he paid and took it up out of 
Barnettes hands; the bill was not paid by him animo 
solvendi in order to extinguish it, but only to redeem 
himself from the situation in which he stood upon the 
bill; and the bill being indorsed by him, it is not neces¬ 
sary to its being negotiable, that any other party should 
be prejudiced. I own, I much doubted when the rule 
was moved, whether I had not been mistaken at the 
trial; but I think now that my attention has been called 
to the distinction in Beck v. Robley that what 1 held 
was right. 

Le Blanc J. Beck v. Robley was decided upon the 
consequence that would follow from holding the bill t6 
be negotiable, namely, that Hodgson the indorser, whom 
there was no colour to charge, must have been liable; 
and striking out Hodgsov^s, indorsement, the bill could 
not possibly be negotiable. As to the objection on the 
stamp, the answx*r is that this bill had not discharged 
its functions. 

Bayley J. I am of the same opinion. The bill was 
never discharged as betwecR Pi/well and the defendant, 
nor as between the plaintiff and defendant. The pay¬ 
ment by Pt/well to Barnett did not in legal effect strike 
out PyweWs indorsement, so as to render the bill no 
longer negotiable; as in Beck v. Robley the payment by 
Brcwfi struck out the indorsement of Hodgson, When 

the 
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the bill came back to Pi/well^ he was remitted to his 
original rights. 

Dampier J. When the rule was moved I was struck 
with the case of Beck v. lloblej/, and did not perceive 
the distinction; but the impression it made on me has 
been removed by the distinction pointed out by Mr. 
Scarlett; and it seems to me to make the whole differ¬ 
ence. That case was decided upon the ground that 
Hodgson would be liable if the bill continued negotiable, 
but there is no such objection here. As to the other 
objection, it was not a new bill, and therefore a fresh 
stamp was unnecessary. 

Rule discharged. 


1814. 


Callow 

against 

Lawrence. 


Dot:, on the Demise of Edward Freeman saturhy, 
Bartleit, against Re ndle and Others. 


tTJECTMENT. A verdict was found for the plain- Devise of lands 

• t • ^ .1 • • n to trustees and 

tiff at the assizes, subject to the opinion ot tl.cir lidisin 

the Court on a case reserved, the material facts of which 5. 
were these : 

Jacob Bartletty being seised in fee, &c., by his will, strict settle¬ 
ment, remain- 

dated the 17th of December 1745, (after certain devises) derto 7 ..s. and 

devised to W, Bartlett and A, Neck and their heirs, all other sons in 

other his lands, tenements, hereditaments, and premises, ment, wkh' 

whatsoever and wheresoever, upon trust as to a mes- P®wer to the 

^ trustees from 

time to time 

during the minorities of the persons to whom the premises should descend, and to any 
tenant for life, to gcant any lease of all or any part of the lands so limited, so as there be 
reserved the ancient and accustomed yearly rent, &c.: Held that a lease by fV. B. B. of part 
of the land* devised, in several parcels, in one of which parcels were included, together 
with lands anciently demised, two closes never before demised, at one entire rent, viz. 
the ancient rent for that part which had been anciently demised, was void, for the 
whole of the lands included in. that parcel, as well the lands never before let as those an¬ 
ciently let: but it seems to be good as to the other parcels,which contained only lands an¬ 
ciently demised, and on each of which there was a several reservation of the ancient rent- 


H 2 


suage 
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suage and five closes (therein dcscribeil) to the use ol 
his grandson IVm. Biel,ford Bartlett for life, without im¬ 
peachment of waste, remainder to the use of the trus¬ 
tees during his life in trust to preserve contingent 
remainders, remainder to the use of his first and other 
sons, in tail male, remainder to his grandson Jacob 
Bartlett and his first and other sons, also in strict 
settlement; anti he gave power to the trustees and the 
survivor, and the heirs and assigns of the survivor, 
from time to time during the minorities of his said 
grandsons, or of any other person to whom the jire- 
niises should descend, and afterwards to any tenant for 
life under the limitation aforesaid, to grant anij b ase or 
leases of all or any part of the said messuagesy lands,, 
tenementSy hrredilamentSy and so limited to them 

as aforesaidy for not exceeding three lives, in possession 
or reversion, so as upon such lease or leases there he 
reserved the ancient or accustomed yearly rent or rcutr^ 
heriot and hcriotSy and other things usually paid for th,. 
same premises, and so as the fine of such lease or lenses 
be paid into the hands of the said trustees or the sur¬ 
vivor of them, and the lieirs and assigns of such sur¬ 
vivor, to the use of such persons as shall be then en¬ 
titled to the freehold of the said premises, wlien sucli 
leases shall be made during such minority, and after¬ 
wards to the tenant or tenants for life. 

The testator died; and fV, B. Bartlett entered on 
the premises so devised to him, and by indenture of the 
20th of September 1 805 demised a part of them, by the 
names and description of Yellapooly Baddyford-hridge 
Meado'Wy Shortbroom Parks, and also all that messuage 
and tenement, with the orchards, foelds, closes or parcels 
if land and premises thereto belonging, situate in or at 

Avis- 
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Aylscomb, otheru^ise Colley End, within the parish of 
Paifigton, to T. Melhn'ell^ for three lives. The pieces 
called Ydlapool, Bad(h(fbr(h-bridge Meadow, and Skort^ 
hrooni Parks, had been demised previously to the will, 
a lid for each of those pieces the ancient and accustomed 
yearly rents, &c. were severally reserved; but the other 
parcel, undtT the description of “ all that messuage, 
&c. ixt Aplsconib, otherw ise Colley End^'^ containetl, besides 
lands anciently and usually demised, two pieces called 
fsmallacombs, and Knavesas/i, which had never been before 
demised,and wJiich were intended to pass, and were taken 
possession of by the lessee as passing, and for the w'hole of 
the premises comprised under this description, one entire 
rent, vi>;. the ancient rent, &c. payable for that part of 
the premises which had been anciently and usually let, 
w’ere reserved. Mclherell entered into the whole, and 
paid rent for the same, and the defendants were his 
undertenants or assigns. fV. B, Bartlett died without 
issue, having survived «/. Bartlett (the next in remain¬ 
der), who died leaving a grandson, E, E. Bartlett, tlie 
tenant in tail under llie will, his heir at law ; which 
E. F. Bartlett w as lessor of the plaintiflj and brought 
this eje^lnient for the whole of the premises so demised. 

And the question reserved on this case was, whether 
the lease was wholly voitl, or only in part, and in re¬ 
spect of what part. If the Court should be of opinion 
that the lease was wholly void, the verdict, to stand; 
but if they should be of opinion that the lease was not 
wholly void, then the verdict to be entered for the 
plaintiflj for such part of the premises as the Court 
should think ho ought to recover, and for the defend¬ 
ants for the rest. 


H 


3 


Adam, 
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Adam, for the plaintiff, on a former day in thiA* 
term, contended that the lease was void for the whole 
of the premises described as situate at Aylscomh, other¬ 
wise Colley End, And ist, as to Smallacombs and 
Knavesash, he argued that they were not dcmiseablc 
under the power; and, 2 dly, as to the rest, that they 
being demised together with Smallacornhs and Knaves- 
ash at one entire rent, the rent was issuing out of the 
whole, which was, therefore, not the ancient and accus¬ 
tomed rent: but he admitted in respect of the other 
three parcels, viz. Yellapool, Baddyjend-bt'idge Mea¬ 
dow, and Shortbroom Parks, that, the reservation being 
several of the ancient rent, &c., the lease as to them 
was good (-7). Upon the ist point he urged that the 
power being coupled with a condition for the rc'serv- 
ation of the ancient rent, &c., such lands only were 
meant to be included under it as had before been de¬ 
mised ; and he relied chiefly on Tristram v. Lady Bait- 
inglass {b), Bagot v. Oughton (c), and Pomcmj v. Part¬ 
ington {d) ; and as to Comberford\ case (c), he observeil 
that it was inconsistent v*ith Pomery v. Partington, and 
Lord Hale had said of it, that if it had been res In¬ 
tegra, perhaps he should have been of another opinion. 
Upon the 2d point, besides the authorities mentioned 
in the judgment of the Court, he also cited the opinion 
of Popham C. J. in ChudleigEa case(/'), “that if he 
who hath two several farms, out of which tw’o several 
rents have been reserved, and where the several usual 
rents amount but to 40s. per annum, join both in one 
lease for life, and reserve one rent of four marks per 

(a) See Tanftcld v. Rogen^ Cro Eliz. 340. 

(3) Vaughan, See aXio Foot v. Marriott, ^Vin. Ahr, pL y, 

(c) 8 Mod. 249. 381. S. C. Fort. 332. [d) 3 T. R. 665. 

(f) %RolL Ah. i62. pi 15. (/) i Rep. 139. 

annum. 
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annum, it is a forfeiture of his estate; for upon this 
lease the usual and accustomed rent is not reserved.” 
And in Mountjoy^s case (a), the rent reserved was suf¬ 
ficient to satisfy the ancient rent as Avell as for the acre 
of waste never before demised, which is not so here, 
and yet the lease was held ill. And he also cited iFfete 
V. Whitfield [b), and the case of The Tarl of Cardigan 

V. Montagu (c) 

Oiffordi contra, contended that Smallacombs and 
Knavesash were deiniseable under the power; and upon 
that point relied on the generality of the power, 
which was “ to grant leases of all or any part of the 
messuage and lands so limited to them as aforesaid,” 
without any restriction, except that, as to the lands 
which had been before demisted, the ancient rent, &c. 
should be reserved. And this construction will satisfy 
every word of the devise, wliereas if it be construed as 
the plaintiff would have it, then if not any of the lands 
so limited, or if only one acre, had been before de¬ 
mised, the power would be altogether void, or would 
be good only for that one acre, which would be absurd. 
And from Comherjurd^ Cc^se to Goodtille v. Fu7iucan [d)y 
the authorities are uniform, with the exception of Ba- 
got V. Oughton, in favour of the more enlarged construc¬ 
tion. And Pomery v. Partington was decided upon 
the intention in that particular case, without meaning 
to interfere with the former cases. 2dJy, Supposing 
the power restrained to lands before demised, the con¬ 
sequence will be that the lease is void for Smallacombs 
and Knavesash, but good for the residue. If the te- 

(a) {I’) Y*. 3^0. no. S. C. x 339. 

(f) Sudden on PowcrSt6ty. ad edit. (d) DougU^fiS' 

H 4 nant 
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nant for life had no power to lease except the landi 
before leased, then nothing passed by the demise of 
Smallacomhs and Knavesask / because the lease being 
made under a pcv. cr operates by way of appointment, 
and not by way of demise; and, therefore, though it 
may work an estoppel as against the grantor in respect 
of the lands not within the power, yet it cannot enure 
as passing any interest except in such lands as may 
pass by the appointment. And so if Smallacotnbs and 
Knavesash cannot pass by the appointment they do not 
pass at all; and then nothing passes but the lands an- 
Oiently let, and the ancient rent, &c. is reserved and 
issuing out of those lands which really passed, and not, 
as is contended, out of lands which did not pass. 

At the conclusion of the argument Lord Elleiibo- 
rotigh C. J. said, that as to the first point, there was 
enough, perhaps, to take tlie case out of the intention 
which governed ComberforeVs case; and as to the ad 
that it might be as well for the Court to look to tlie 
cases. 

Cur, adv, vidt. 

On tliis day Lord lUleJiborotv^k C. J. delivered the 
judgment of the Court. After observing that this was 
an ejectnieiit to try the validity of a lease granted 
under a power, and, stating the case, his Lordship said, 
1 'he objection to this lease is confined to the premises 
at Ayhcoinb or Colky JEnd^ and as to those premises 
the objection is this, that the power only warrants the 
letting of such lands as, before such power, had been 
accustomably let, and that the lease is void, not only as 
to the two pieces of land which never had been let be- 

before, 
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before, but that it is void as to all the premises which 
are demised with those premises under one entire rent. 
The defendants on the contrary insist that the power 
warrants the letting any of the lands included in the 
devise, Avhether they had been let before or not; or if 
not, that the lease is only void as to the two pieces of 
land, which were let for the first time by this lease; 
but that it is good as to the residue. Upon consider¬ 
ation, however, we are of opinion, upon both these 
points, against the defendants. Where there is a 
power to let so as the ancient or accustomed rent is 
reserved, it is a question of intention, whether the 
power is or is not to extend beyond what has been an¬ 
ciently and accustoniably demised; and where it can be 
collected from the nature of the property never before 
demised, or from any other circumstances, that the 
power was not inteiidetl to go beyond what had before 
been demised, it will be confined to that property. 
Coniherjmd^ case, 2 RolL Abi\ 262. pi, 15., proceeded 
expressly upon the ground that it appeared, by the ge¬ 
nerality of the w^ords, that it was intended the party 
should have power to lease aU the land, whether let 
within the two preceding years (which was the qualifi¬ 
cation ill that case) or not. Walker v. Wakematiy 
I V2ntr, 294. 2 Lev, 150. 3 Keh, 544. 547. 586. 595. 

was grounded upon Comberford*s case, and the decision 
there only was, that under a general power to let the 
premises or any part thereof, where the premises con¬ 
sisted of land and tithes, a proviso, that $s, should be 
reserved for every acre of land, did not narrow the 
power so as to prevent the letting of the tithes. The 
proviso did not imply an intention that it ihould be so 
narrowed, and there was nothing else to shew such an 

inten- 
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intention. In Winberv.LKyoeden^ Carth, 427. Ld.Raym, 
267., the only point decided was, that under a power to 
lease a manor, so as the demise were not of the ancient 
demesne lands, copyholds could not be leased; and 
the lease in that case, which was of copyholds only, 
was accordingly adjudged bad; and the dictum, in that 
case, that under a power to lease a manor and other 
lands, so as the lease were not of the demesnes, and 
so as the ancient rent were reserved, would warrant a 
lease of the rents and services of the manor, though no 
rent could be reserved thereon, was a dictum founded 
upon what must necessarily have been intended by the 
power; for there was expre-ss liberty to let the manor, 
and as the demesne was excluded, if the rents and 
services could not be let, no part of the manor could. 
In Goodtitle v. Funucan, Doug. 565. 4th edit. Lord 
Mati.^eld says expi'cssly, that powers are to be carried 
into effect according to the intention of those who create 
them. The power there was to demise any of the 
matiors, messuages, &c., so as there were reserved so 
much, or as great, yearly rents, as were then paid; the 
only objection to the lease was, that it included the 
manors which had never been let before, and a fishery; 
the manors, Lord M, says, were of no value, and the 
fishery worth only 1 55. a-year; and as the power ex- 
press\;/ included the manors, Vie thought the intent was 
to give leave to demise the whole. He put that case 
therefore upon the intent, and he noticed and approved 
of the case of Bagot v. Oughton, 8 Mod. 249. 381. and 
Fort. 332. In Bagot v. Oughton, there was a power in 
a settlement to lease all or any of the premises, men¬ 
tioned in the settlement, at such yearly rents, or more, 
as the same were then let at. Under thk power a lease 


was 
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was made of the capital mansion-house, which was the 
family-seat, and of the demesne lands which had never 
been let before; and, upon a reference from the Lord 
Chancellor, this Court was unanimous that this was a 
void lease; and in Doug, 573. Lord Mansfield considers 
the nature of’ the property as manifestly excluding, upon 
such a settlement, the family-seat, and the lands which 
lay about it, and had usually been occupied with it; 
and he siiys, “ No man could intend to authorize a 
tenant for life to deprive the representative of the family 
of the use of the mansion-house. The nature of the 
thing spoke the intent, as forcibly as the most direct 
words could have done.” Lastly, in Pomcry v. Parting- 
ion^ 3 T. It. 665. where a power to let all or any of the 
manors, nicssuages, lands, tenements, and hereditaments, 
so as tluj usual rents were reserved, was held not to 
warrant a lease of tithes, which had never been let be¬ 
fore, the Judges all consider it as a question of inten¬ 
tion, and look upon the intention of the parties as the 
point, which is to govern the construction. In Bagot v. 
Oughton the nature of the property proved the inten¬ 
tion, and in this case we think the intention as plainly 
proved by the character of some of the parties to whom 
the pcjwer is given. It is to llie trustees W. Bartlett and 
A. Neck that: the power is in the first instance given, 
and we think it never could have been intended that 
they, who might have had an interest for a day only, 
and who were not intended to have any beneficial inte¬ 
rest for themselves, should be able to alter the nature of 
the property, and prevent the tenant for life from occu¬ 
pying what the testator had always reserved for his own 
occupation. The necessary purposes of the power, as 
far as we can see, will be fully satisfied, by suffering the 

fi 1 trustees, 
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trustees, and the tenants for life, to let what had been 
let before; and we are therefore of opinion that when 
they went beyond that, their power was exceeded, and 
consequently that this lease, at least as to the two pieces 
never let before, was a bad lease. The other point, 
whether the lease is bad as to these two pieces only, or 
whether it is not bad as to all, that is, at Aylscomb or 
Colleij End^ and included with those two pieces under 
one entire rent, seems upon the authorities to be settled. 
In Co. IJtt. 44. b. it is laid down that if a lease be made 
under 32 H. 8. of 20 acres of land, which have been 
accustoniably letten, and of one acre, which has not, and 
an entire rent is reserved for the whole, this lease is not 
warranted by the statute; for the accustomable rent is 
not reserved, seeing part was not accustoniably letten, 
and the rent issueth out of the whole. In Smith v. Bole 
Cro, Jac. 458. a prebendary leased his prebend, w'ithout 
any exception of trees, at 17/. per annum. In all former 
leases, the crab, and sucli like trees, had been exce}itcd, 
so that this lease included what had never been before 
demised; and it was resolved that this lease would not 
bind the successor, for it was of more than had been 
anciently let, inasmuch as it included the trees, and it is 
not the ancient rent where more is let than before. JSo 
in Mountjoy^s case, 5 Co. 3. b. where the true and an¬ 
cient rent was to be reserved upon a demise, and a lease 
was made Including an acre of waste, ivhich had never 
been let before, it was resolved, that in respect of that 
acre of waste, the rent which was entirely reserved out 
of the whole, could not be called verus et antiquus red- 
ditus; for how could it be so called, when it issued 
out of a thing which was never charged with any rent 
by any reservation before? These authorities shew de¬ 
cidedly, 
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cidedly, that that cannot be deemed the ancient and 
accustomed rent, which is reserved upon lands never let 
before, as well as upon lands anciently and accustom ably 
let. We are therefore of opinion upon both points 
against tlie defendants, and that the verdict must be 
entered for the plaintiff for all the premises at Aijhconib 
or Colley End, 


PococK against Carpenter. 

ARRYAT shewed for cause against a rule for re¬ 
ferring a bill of exchange to the Master, that it 
had been obtained on the same day on w'hich interlocu¬ 
tory judgment for want of a plea was signed; and that 
it had been the practice not to move for such rule be¬ 
fore the following day. 

The Courts after conferring with one of the officers, 
agreed that such had been the practice where interlocu¬ 
tory judgment was signed upon demurrer ; but that there 
was no such practice in this case. And Lord Ellen- 
boronttft C. J. took the distinction, that if a day be given 
to the parties upon the record, it might be thought incon¬ 
gruous to deprive either of them of the whole of the day, 
after ho is once possessed of it; but here no day is given, 
and therefore it seemed more natural that judgment 
.should be entered immediately. The Court, however, 
added, tliat if there had been any settled rule of practice 
to the contrary, they would not have disturbed it. 

Rule absolute. 


Reader' was in support of the rule. 


X09 

1814. 


Doe 

against 

Renole. 


Saturday, 

JuKC 25th. 

The plaintUr 
may obtain a 
lule fur refer¬ 
ring a bill of 
exchange to the 
Master on the 
day on tvhicli 
interlocutory 
judgment for 
want of a pica 
is signed. 



no 


CASES IN TRINITY TERM 


1814. 


Monday^ 

June % 7 th. 

In a declaration 
for slander of 
plaintitTin his 
trade, a count 
alleging that 
the defendant, 
in a certain dis* 
course in the 
presence and 
hearing of di¬ 
vers subjects, 
falsely and ma - 
liciously charg¬ 
ed and asserted 
and accused 
plaintiff of 
being in in¬ 
solvent circum¬ 
stances, and 
stating special 
damage, but 
without setting 
out the woids, 
is ill, and if it 
be joined with 
other counts, 
which set out 
the words, and 
a general ver¬ 
dict given, the 
Court will 
arrest the judg¬ 
ment. 


Cook against Cox. 


^LANDER. The plaintiff declares that whereas before 
and at the time of speaking and publishing the defam- 
at^y words by the defendant as hereinafter mentioned, 
he (the plaintiff) carried on the business of a baker, and 
had not been suspected to be insolvent, or unable to 
pay his just debts, or likely to become a bankrupt, per 
quod he had obtained the good opinion of his neigh¬ 
bours, &c., and was daily and honestly acquiring in 
the way of his trade great gains, yet the defendant, 
well knowing, &c, in a certain discourse which the 
defendant had with the plaintiff, in the presence and 
hearing of divers subjects, falsely and maliciously spoke 
and published to, and of, and concerning the plaintiff, in 
the way of his trade and business, these false, &c. 
words, “ You owe several millers money, and they are 
at your house every day for money, and you are not 
worth a penny.”—Second count; for speaking these 
words: “ You are not worth a penny.” — Third count; 
that the defendant, in a certain other discourse, &c. in 
the presence and hearing of the said last-mentioned 
subjects, falsely and maliciously charged, and asserted, 
and accused the plaintiff of being in bad and insolvent 
circumstances. By means of committing which said griev¬ 
ances by the defendant, the plaintiff hath been greatly 
injured in his trade and business, and divers subjects, 
to whom the solvency and good circumstances of the 
plaintiff were unknown, have suspected the plaintiff to 
be insolvent, and unable to pay his just debts, and likely 
to be a bankrupt, and have refused to have any trans¬ 
action 
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action in the .way of business, or otJierwise, with the 
pJaintifij and in particular one of the said subjects, to 
wit, j??. P., w'ho used to sell and deliver to the plaintiiF 
goods in the way of his trade, hath, ever since the com¬ 
mitting of the said grievances by the defendant, wholly 
refuse<l, and still doth refuse to deliver any goods to 
the plaintijff on credit, and for want of such goods the 
plaintiff hath been injured in the way of his trade, &c.> 
Plea not guilty. 

After a general verdict for the plaintiff upon all the 
counts, with 405. damages, at the last assizes for Devon, 
it was moved in Easter term, by Gaselee, in arrest of 
judgment, that the words ought to have been set forth 
in the last count, and that for this defect the count was 
too general, and uncertain. 

Gifford, on a former day in this term, shewed cause, 
and cited i / entr, 264. Anon, (a). Com, Dig, Action 
upon the Case for Defamation, (D. 4.) and the language 
of Lord Hardwickc in Nelson v. Dixie (h), in support of 
this general mode of declaring. And he further con¬ 
tended, that supposing this would have been bad upon 
demurrer, yet here it was cured by the verdict 5 and he 
referred to Serjt. Williams* note, i Samid, 228., for the 
rule “ that where there is any omission in pleading 
which would have been fatal on demurrer, if the issue 
joined be such as necessarily required on the trial 
proof of the tacts so omitted, and without which it is 
not to be presumed that either the judge would direct 
the jury to give, or the jury would have given the ver¬ 
dict, such omission is cured by the verdict by the 
common law.” Also Com, Dig, Action on the Case fat 

(i) Cas. temp, Hard-w. 305. 

Dfa^ 


1S14. 


Cook 

tivaimt 

Cox. 


(-) Sec aUo x Shov>, %%%, 



112 


CASES IN TRINITY TERM 


1814. 


Cook 

against 

Cox. 


Defamation^ (D. 30.) Any words by which the party 
has a special damage are actionable.” And here the 
plaintiiF has alleged a special damage; and after verdict 
it must be taken that such damage was proved, and 
that it was also proved that the detendant spoke words 
which amoimteil to a charge of insolvency, for so in 
substance the declaration alleges; and unless that had 
been proved it is not to be presumed that cither the 
judge would have directed, or the jury would have 
found the verdict. Thus in Ward v. Harris {a) the ge¬ 
nerality of the declaration was Iield to be cured by the 
verdict; but otherwise iu Andrew's v. Whitehead (h), 
where objection was taken on' special demurrer. 

Dell Serjt. and Gaselce, contra, argued that the de¬ 
claration ought to have laid the particular words 
spoken (c), ami that for tin's defect the Court after 
verdict would arrest the judgment. And for a like 
defect in Hale v. Cranfidd (d), after verdict, judgment 
having been entered for the plaintiff without the privity 
of the Court, the Court commanded that the roll 
should be amended. Also in Ne^^ton v. Stuhbs (c), 
which was since the stat. of jeofails, 16 & 17 Car, 2. c. 8., 
the words being laid ad cflectum sequentem, the Court 
for that very reason after verdict stayed the judgment. 
And though the report in S/ktjo, adds a quaere, yet it 
appears that it was moved afterwards, and again judg¬ 
ment given for the defendant. 

Cttr. adv, vult. 

(a) 7. B.ir P. *65. (J) 13 East, 104. 

(f) Com. Dig. Atiion on the Case for Defamation, (G. 6.) 

^i) Cro. Eltz. 64J. V^) a Show, 43J. S. C. 3 Mod, 71. 

Lord 
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Lord Ellenborough C. J. on this day delivered 
the judgment of the Court- 

This is an iictiou of slander, which was tried at the 
last assizes for the county of Devon. Oil not guilty 
pleaded, a general verdict was found for the plaintiff 
on all the counts of the declaration, with 40A'. damages. 
A motion has been made in arrest of judgment, on an 
objection to the last count, as to which the dcclaratitiii 
is as follows: the plaintiff states himself to bo a baker, 
never to have been suspected of iiuiolvency, and to have 
carried on his business with profit; that the defendant 
contriving to injure him, and to make it be believed 
that he was in bad and insolvent circumstances, and 
unable to pay his just debts, in a certain discourse 
w'hich he held in the presence and hearing of certain 
subjects, at the time and place mentioned in the de¬ 
claration, in the presence and hearing of the same sub¬ 
jects, falsely and maliciously charged and asserted, and 
accused the said plaintiff of then and there being in bad 
and insolvent circumstances, by which the jilaintiff is 
injured in his said business, has sustained loss generally, 
and has also lost one customer particularly named. 
The objection is, that in a count for slander by words, 
the words themselves should be set out, in order that 
the defendant may know the certainty of the charge, 
and may be able to shapes his defence, either on the ge¬ 
neral issue, or by plea of justification accordingly, and 
that this defect is not cured by verdict. On the other 
hand, it is said that this is no great inconvenience to 
the defendant, as he might certainly have demurred to 
the declaration with success; but it is contended, that 
this defect is cured by the verdict; that the charge of 
having spoken words injuring the plaintiff in his trade is 
VoL. Ill, I well 
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1814. well laid in substance, and though the particulai* words 

•- are not set out, yet it must be presumed, after verdict, 

against that such words or acts were proved, as if specially 
alleged, would have supported that charge; otherwise 
the verdict could not have passed for the plaintiff. The 
first thing to consider, is what the allegation is, and by 
what evidence it might have been proved. The com¬ 
plaint is, that in a discourse held in the hearing of 
many, the defendant charged and asserted and accused 
the said plaintiff of being in bad and insolvent circum¬ 
stances. The insertion of the word “ asserted” is not 
very grammatical. This charge might certainly have 
been proved by evidence of words only, but if the words 
bad not been actionable in their ordinary import, but 
only by reference to some act or gesticulation, such as 
bolding up an empty purse, or the like, it would have 
been open to the plaintiff to have maintained this alle-^ 
gation, made in such terms, by evidence of acts giving a 
slanderous meaning to words, which in themselves might 
import no slander. If the allegation had been, that he 
charged and accused the plaintiff* of insolvency by word 
or act, the count would undoubtedly have been bad; and 
yet the same answer would apply, that one of the alter¬ 
natives must have been proved, or the verdict could 
not have passed for the plaintiff^ and that either mode 
of slander is actionable^ As this count is expressed, it 
could not have been proved by evidence of a slander by 
acts alone, not accompanied with words; but it might 
have been proved either by words alone, or by words 
coupled with acts. The allegation then amounts to this, 
that the defendant by words, or by words coupled with 
acts, slandered the plaintiff in his trade 5 and therefore 
it is bad, and not cured by verdict, as a charge in the 

5 altet'na^ 
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iiUcrruitlvc. But su})pobiug it to be taken as a charge 
ot oral slajulcr «>nly, tiio weight of authorities is against 
the setting out ^ords Inj their eJJ'ect only. This count is 
equivalent to an allegation that the defendant used 
certain words to the elicct of imputing insolvency to the 
plaintiff. Hie case of Newton v. Stubbs, 2 Show, 435., 
which was moved twice, and was settled after much 
debate, is an exjiress authority that a count for using 
words to the ^’ct Jb/lowing, &c. is bad after verdict: 
the Court there admit that it must be taken for granted 
that the defendant “ spoke the sense of the words 
mentioned in the declaration,” which, as no words were 
there set out, must mean that he spoke words to the 
sense and t'flect mentioned in the declaration. This 
case w'as decided since the stat. of Ca7\ 2., though this 
docs not seem to be a case within that statute. This 
doctrine is very much, confirmed by the case Zcfwbio 
\. Ax tell, 6 T, R, 162., which Avas an action for a libel 
WTittcai in the French language, and “ which said libel 
is according to the ])nr})ort and cllect following, in the 
language, that is to say,” &c.: after judgment 
by tlofault, the judgment was arrested on the objection 
that the paper, as written in the French language*, 
should have been set out; Lord Kenyon says, ” that 
this objection must prevail is evident from the uniform 
current of precedents, in all of which the original is 
set forth;” and the judgment was arrtsted. It is true, 
that that was a case where the judgment was by default, 
and there are some cases where a defect is cured by a 
verdict, which is fatal on such a judgment; but that was 
not one of those defects: no evidence before the jury 
could have operated so as to supply the want of the alle¬ 
gation of the words in the original language. Tina case 
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also furnishes another objection to the count in th« 
present case, that the allegation, as expressed in the 
count, might have been maintained l>y llie proof of 
words in any language. Ten judges in Dr. Sarhcxya ell*^ 
case, 5 State 7 V/«/ 6 ’, 828 . delivered an iiniinimous opiniou 
(no others being present) that “ by the law of England 
and constant practice, in all prosecutions by indict¬ 
ment or information, for crimes or niisdenieanors by 
writing or speaking, the particular words, supposed to 
be criminal, ought to be expressly specified in the in¬ 
dictment, or information.” There seems to be no 
reason for any difference in this respect between civil 
and criminal cases, the action arises ex delicto. The 
words supposed to be used by Lord Ilardwicke in 
Nelson V. Diocie^ Cas, temp, Hardw, 305., were merely 
thrown out at nisi prius, and not material to the point 
ruled by him in that cause; and they arc evidently 
founded on a mistake, as there are no such 2)rccedents 
in Itastall as he supposes. Unless the very words are 
set out, by which the charge is conveyed, it is almost, 
if not entirely impossible to plead a recovery in one 
action in bar of a subsequent action for the same cause. 
Identity may be predicated with certainty of words, 
but not of the effect of them as produced upon the 
mind of a hearer. It has been said, that this is not 
like the case of a defective title, but is more mialogous 
to that of a title defectively set out. If; however, the 
authorities cited arc law, and they are supported by 
more ancient ones, it is of the substance of a charge 
for slander by words that the words themselves should 
be set out with sufficient inuendoes, and a sufficient 
explanation if required to make them intelligible; it is 
of the substance of a charge of slander of any sort that 

it 
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whole, we think that this count is so defective in sub- — 

Cook 

stance, that no intendment cun be made, to supply its againfi 
defects, from what can be presumed to have passed at 
the trial; and consequently that the judgment must be 
arrested. 


Wilkinson, Assignee of Haffenden and New¬ 
comb, Bankrupts, against Loudonsack. 


Monday 
June zjth. 


^ASE against the defendant, as surviving partner 
of Scarratt, deceased, for not safely stowing and 
conveying on board their ship from Lofidon to Buenos 
jl^res, and there delivering a bale of blankets, &c. (a) 
Plea, general issue. At the trial before Lord Ellens- 
horoiigh C. J. at the London sittings after Hilary term 
1813, a verdict was found for the plaintiff^ and a rule 
nisi for a new trial was obtained in the ensuing term, 
upon an objection taken at the trial to the legality of the 
voyage; and the Court in Trinity term, when the rule 
came on to be argued, directed it to stand over, and 
the objection to be stated in a special case, the material 
facts of which are as follows: 

The defendant and Scarratt were joint owners of the 
Ship Elliott in the year 1806, and the bale of blan¬ 
kets was shipped on board her by the bankrupts on 


Thcstat.47C.3. 

scss I* c* ^3* 
which repeals 
so much of the 
stat. of Anne as 
vests in the 
South Sea Com¬ 
pany the exclu- 
five privilege 
of trading to 
parts within 
certain limits, 
extends only to 
such places 
within tliosc 
limits as were 
at the time of 
passing the act, 
or at anj’ time 
since, i" the 
possession or 
under the do¬ 
minion of his 
majesty; and 
tliereforc an 
action was 
held not to lie 
against the 
defendant for 


not safely stow¬ 
ing and conveying goods of the plaintifT from London to Buenos Ayres, which place was 
captured by his majesty’s forces, but afterwards recaptured before the passing of the 
act, and the shipment of the goods: although the goods were shipped under the sanc¬ 
tion of an order in council purporting to authorize the voyage, and the lecapture was 
unknown when the goods were shipped, and the voyage commenced. 


(a) See the declaration more fully stated in the judgment of the 
Court. 

I 3 the 
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the 26th of October 1806 to be carried from London 
to Buenos Ayres; at which time the freight of the 
said goods for that voyage was paid by the bankrupts to 
the broker of the defendant and his partner. The ship 
sailed on the voyage shortly afterwards. Buenos Ayres^ 
which had been captured by the British forces, and re¬ 
mained in their possession for a short time, was recap¬ 
tured hy \he Spaniards in August 1806, but that fact 
was not known in L71 gland at the time of the shipiiicnt 
of the goods, and commencement of the voyage. In 
consequence of this recapture, when the ship arrived 
out, she was obliged to put into Monte Video; and 
there the goods were delivered to the bankrupts, having 
been damaged in the voyage as stated in the declaration. 
No licence had been obtained from the South Sea Com¬ 
pany either for the ship or for any part of her cargo 
on that voyage. It was agreed that his majesty’s order 
in council dated the 17th of September i8o(5, purporting 
to legalize the trade to Buenos AyreSy should be read as 
part of the case by either piirty (a). The question for 

the 

(a) The order in council recited that the capital town and fortress 
of Buenos Ajres and its dependencies ha<l been conquered by Iii.s ma¬ 
jesty’s forces, and the territorks and forts of tl«e same were delivered 
up to and were then in his majesty’s possession ; and it was thereby 
ordered and declared tliat all his subjects might lawfully trade to and 
from the said capital town and fortress and its dependencies, including^ 
therein all and every the territories belonging to or forming part of 
the government of the same, in British ships, owned by his ma¬ 
jesty’s subjects, and navigated according to law, or in ships bona. 
6 de belonging to any of the subjects or native inhabitants of the said 
town, or territory, such native inhabitants being peaceable residents 
within the same, and under the obedience of his majesty’s govern¬ 
ment there, and that such trade should be subject to the same duties, 
&c. to which the trade to and from his majesty’s colonies in the 
Indies and Smih America was or sliould he subject by law, except as 
thereinafter specified, and that all commodities being of the growth, 
produce, or manufacture of the said capital town and fortress and its 
dependencies, including therein all and every the territories belong¬ 
ing to or forming a part of the government of the same, or which 

had 
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the opinion of the Court is whether the plaintijffs are 
entitled to recover. 

Jlmdet' argued for the plaintiff on a fonner day, and 
admitted that the order in council did not dispense with 
the provifions of stat, 9 Ann. c. 21. for vc'sting the ex¬ 
clusive trade within certain limits in the South Sea Com¬ 
pany, supposing those provisions were still in force. 
But he contended that tlicy were repealed by staL 
47 G. 3. sess. I. c. 23. inasmuch as by the general words 
of that statute, “ all penalties and forfeitures by the act 
of Anne declared and enacted, for securing the powers 
given to the South Sea Company for carrying on the 
trade, and for preventing the subjects from carrying it 
on, were repealed from the 17th of September 1806. It 
is true that it appears by the case, that Buenos Ayi'es 
was recaptured before tlie passing of that statute, and 
was not at the time of its passing, nor at any lime since, 
belonging to or in the possession or under the dominion 
or protection of his majesty, and that the statute pur¬ 
ports to be made only in respect of such places as then 

were or at any future time should be in the possession 

* 

of his majesty; but the general words of tlie euactment 
are large enough to comprehend this case, and it is 
clear that the object of the legislature was to adopt and 
legalize the order in council, which liad issued during 


had been usually exported therefrom, should be permitted to be im¬ 
ported into any part of the United Kingdom, in British ships, owned 
by his majesty’s subjects, and navigated aceoiding to law, or in ships 
bona fide belonging to any of the said subjects or native inhabitants 
of the said town or territory, and that such commodities should be 
subject to the same duties, &c. as articles of the like soft are subject 
to coming from his majesty’s colonies in the H^est Indies or South 
America. 

I 4 tlie 
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the recess of parliament immediately preceding; and 
therefore it refers back to the date of the order in coun¬ 
cil, and opens the trade from that date. And though 
it should be held that the act, by reason of the restrict¬ 
ive words applies only to places at the time of the 
act’s passing, or since, in the possession of his majesty, 
still the plaintiff may well recover in this action; be¬ 
cause his contract was not made in wilful contravention 
of an act of parliament, but under the supposed validity 
of the order in council. And therefore this case differs 
from Toulmin v. Anderson («), for there the goods 
having been shipped, and the policy effected, before 
the date of the order in council, there was no pre¬ 
tence for saying that the trade was legalized in any 
degree before that date, but the voyage was directly in 
contravention of the act of Anne: whereas here both 
parties acted upon the faith of an order in council, 
which order was issued upon the faith of its being after- 
wards made good by an act of parliament; and in a 
case which is to be determined upon the general policy 
of the law, it becomes a material consideration whether 
what has been done is bona fide or not. Again, this 
case differs from Totdmin v. Anderson, because that 
being an action upon a policy of assurance, the voyage 
itself and its legality came directly in question; for the 
action was to enforce a contract for the performance of 
the voyage: but here the action is for a collateral da¬ 
mage, arising it is true during the voyage, but not out 
of its non-performance, but out of the misfeazance of the 
party who has contracted to do a collateral thing; and 
the contract is executed by the payment of the freight, 

tmd 


(a) X Taunt, 
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and the delivery of tlie goods at a lawful place of des¬ 
tination; and the intended destination having been 
frustrated by events out of the control of the parties, a 
legal voyage has been substituted. Therefore the de¬ 
fendant, who has received the benefit of his contract 
shall not be permitted to cover his own misfeazance, 
which was collateral to the voyage, by averring the 
illegality of the voyage. 

Puller^ contra, denied that the action was founded on 
a contract collateral to the voyage, maintaining that it 
arose out of the voyage itself, which was admitted to be 
illegal. And he chiefly relied on Tonlmin v. Anderson ; 
and cited Light foot v. Tenant (a), tor the principles 
there adopted, and laid down by Eyy'e C. J.; and urged 
that the general policy of the law ought to prevail over 
the particular hardship. He also cited Edgar v, jPow- 
let' (6), and La*w v, Ilodson. {c) 

Cur, adv. vtdt. 

Lord Ellenborough C. J. on this day delivered 
the judgment of the Court. This was an action on 
the case, in which the plaintiff declared that Ilaffendcn 
and Newcomb^ the bankrupts, before their bankruptcy, 
had tlelivercd to the defendant Loudonsack and his 
partner, since deceased, a bale of blankets, to be by 
them safely and securely packed, stow'ed, carried, and 
conveyed ki their ship from London to Buenos Ayres in 
Soidh America^ and there safely delivered to the bank¬ 
rupts for reward to be therefore paid: that the defend¬ 
ants had and received the goods for that purpose, yet 

(a) iJB.&P. 551. (i) 3 Easti %%%, (c) 11 East, 300. 
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Tiot regarding their duty in that behalf they did not 
safely and securely pack, stow, carry, and convey the 
goods in the ship from London to Buenos AyreSy nor there 
safely deliver them to the bankrupts; but so carelessly 
and improperly conducted themselves, that tlirough their 
negligence and improper conduct the goods were af¬ 
ter wards:^? and during the voyage, perforated and torn 
by in)ii bolts, and otherwise damaged and spoiled. 
The defendant pleaded not guilty. And at tiie trial at 
Guildhall, a verdict was tbiind for the plaintiff for 
86 /. 75. I or/., subject to the opinion of the Ck^urt on a 
special case. (Here his lA>rdship stated the case.) I'lio 
question reserved by this case for the opinion of the 
Court, whether the plaintiffs arc ci»titled to recover in 
this action, depends on this, whether the contract to 
carry the goods on the voyage stated in the declaration 
be or be not legal; for the injury complained ofj in not 
packing, stowing, and carrying safely, or in carelessly 
and negligently packing, stowing, and carrying the 
got)ds, arises out of the contract for carrying, and de¬ 
pends on that contract; so that if the contract to carry 
the goods be illegal, no action bottomed in that con¬ 
tract, and arising out of a non-performance, or ill-per¬ 
formance of that contract, can be sustained. The con¬ 
tract is to carry goods from London to Buenos Ayres> 
Tlie objection to it is, that Buenos Ayres is within the 
limits described in the act of 9 Ann, c,2i. ss, 46, 47, 48, 
and 49., within which limits the sole trade is, by that 
act, secured to the South Sea Company, and to such 
persons as they shall authorize by their licence to trade 
thither: and it is stated in the case that no licence had 
been obtained from the South Sea Company for this ship 
or these goods. No prohibition can be stronger 

against 
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against freighting or fitting out any ship or vessel, or 
lading or putting on board any goods or merchandizes 
with intent to trade at any places within those limits: 
the question therefore on this part of the case is re¬ 
duced to the point whether this trade is made legal by 
the statute 47 G. 3. sess, i. c, 23. The order in coun¬ 
cil of 17th September 1806, referred to in the case, is 
not contended to be of force to dispense with the 
prohibition contained in the stat. of Anne; and to be 
sure it could not for an instant be so contended, and 
was tluTcfore very properly abandoned at the outset of 
the argument: it can only be called in aid of the con- 
gtriiction of the stat. 47 G. 3. ^Fliat act recites the 
stat. 9 Ann,y and that it was become highly expedient 
for the general commerce of all his majesty^s subjects, 
and for the encouragement and security thereof, that 
the South Sea Company should not be deemed to be 
entitled to the sole trade, tvhenever any of the places 
•within the limits should be acquired by, or come into the 
possession, or be under the. dominion or protection of his ma~ 
jcsly, his heirs and successors; it therefore enacts, “ that so 
much of the stat. of Anne as vests, or may be deemed to 
have vested, in the South Sea Company the exclusive pri¬ 
vilege of trade, to those parts within the limits prescrilicd 
by the stat. oi Anne, which now arc, or at any time here-^ 
after shall or may be beloiv^ing to, or in the possession, or 
under the dominion or protection of his majesty, his 
heirs and successors, and all powers, rights, and pri¬ 
vileges to the said South Sea Company by the said act 
given and created, for carrying on such trade, and all 
penalties and forfeitures by the said act declared and en¬ 
acted for securing the same, and for preventing liis ma¬ 
jesty’s subjects from carrying on trade contrary to the 

pro- 
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provisions of the said act, shall be and the same is 
hereby declared to be absolutely repealed, atid shall be 
deemed and taken to have ceased and determined from 
and alter the 17th September 1806, to all intents, con¬ 
structions, and purposes whatsoever.” The recital ot 
this act explains the intention of the legislature, viz. to 
take away from the Soteth Sea Company the sole trade 
within the limits defined by the stat. of Anne, whenever 
any of the places within those limits should be acquired 
by, or come into the possession, or under the dominion 
or protection of his majesty ; and,the enacting part 
pursues that intent disclosed by the preamble, for it 
enacts that so much of the stat. of Anne as vests in the 
South Sea Company the exclusive privilege of trade to 
those parts within the limits >wJiic 7 i now are or at 
any time hereafter shall or may be belonging to, or in 
the possession, and under the dominion of his majesty, 
and all powders and privileges granted to the Company 
for carrying on such trade, and all penalties and for¬ 
feitures for securing the same, and for preventing his 
majesty’s subjects from carrying on trade contrary to 
the provisions of that stat., shall be absolutely repealed. 
So far there is nothing in the enactment of the statute ex¬ 
tending the preamble or contrary to it: but it has been 
contended that the latter words of the clause, viz. “ and 
shall be deemed and taken to have ceased and deter¬ 
mined from and after the 17th September i S06, to all 
intents, constructions, and purposes whatsoever,” carry 
the repeal of the stat. of Anne beyond the intent, as 
expressed in the preamble, and legalize the trade, not 
only to such places within the limits as at the time of 
passing the act, or at any time after, were or should be 
in the possession or under the dominion of his majesty, 

but 



tK THE Fi^ty-fourth Yfar OF GEORGE III. 


125 


but to all places which before the passing of the act 
were so, or at least legalize every act of trade in con¬ 
travention of this stat. of Aiine^ done from and after 
the 17th Sf2^temher 1806. But to this construction 

of the latter words of the act of 47 Geo. 3. we cannot, 

* 

upon consideration, led ourselves warranted in acceding. 
The date of 17th Sepfember inserted in the act, being 
the date of the order in council legalizing the trade 
to Buenos Aijres^ may induce a suspicion that the 
legislature meant to effect that which the order in 
council of tliat date ])rofc‘ssod to do, but which it was 
incompetent to do ; but wt* are unable to find suflicient 
words to carry it to that extent; and indeed unless the 
latter words of the clause arc umlerstood with reference 
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to the places which now arc or hereafter shall or may be 
in possession and under the dominion of his majesty, 
they cannot step short of a total repeal of the statute of 
Anne, as to all places whatsoever, and must take away 
entirely the exclusive trade of the South Sea Cyompany 
throughout the whole limits tlescribetl in that stat. t 
a construction which would require more {dain and 
precise words to authorize than this act contains. 
Taking it therefore that the restrictions imposed by the 
stat. of Anne on the trade to Buenos Ajjres are not 
relaxctl by the oixler in council, nor by the act of the 
47th of the king, except as to such places as at the time 
of passing that act were, or at any time since have been 
in our possession, and that at the time of the shipment 
of these goods, and commencement and continuance of 
this voyage, Buenos Ai/res was not in our possession, 
there seems to be no ground on which to rest the 
plaintiff's right to recover. The duty on the part of 
the defendajit to carry safely cannot possibly be tle- 

tached 
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tachcd or separated from the contract to carry the 
goods on the voyage: the voyage is prohibited by law, 
and any contract to perform that voyage is of course 
impliedly and by consequence prohibited, and no duty 
can arise out of k contract so prohibited. The freight 
lor the carriage of the goods has been paid; but if the 
consideration for such freight is illegal, the performance 
of it cannot be enforced, for that would tend to en¬ 
courage, rather than to defeat, every infringement of 
the law: it is like a premium of insurance paid on an 
illegal voyage, which cannot authorize the assured to 
call on the underwriter to perform his j^art of such con¬ 
tract ; or like a price paid for the smuggling prohibited 
goods into the country, which can never be made the 
foundation of an action, either for not bringing the 
goods at all, or not bringing them in a perfect undetc*- 
riorated state. I'he only remaining argument in favour 
of the plaintilF was, that here had been no ivil/id con¬ 
travention of the law; both parties thought they were 
acting legally: but their misapprehension of the fact, or 
tile law, cannot alter the chai'acter of the contract, 
which the Court is called upon by this action to enforce. 
This in substance cannot be distinguished from the case 
of l^oulmin v. Anderson, i TaunL 227.; though in cir¬ 
cumstances some difference may be found, the legal 
result is the same. With every inclination to sustain 
the claim of the plaintiff if by law we had been sanc¬ 
tioned in so doing, we cannot drscover any legal ground 
on which liis case can be satisfactorily placed. The 
consequence is that the rule to shew cause why a non¬ 
suit should not be entered, and which was enlarged in 
order to bring the question before the Court in the form 
of a case, ^lust now be made absolute, and a nonsuit 
entered. 
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The King cuminst The Justices of Gloucester- 

'June ajlh. 

SHIRE. ^ 


T> ULE for a mamlamus to the justices of Glourcsfry^ By 51^..^. 

s/iirc, to cause continuances to be entereu to ttieir acr; the pmty 
next general quarter sessions, upon tlie ajipcal of R» aey'ii'ir^ done 
vicar of TerxJxeshurij, against an order of the ’? pursuance of 

o the ac*; may 

commissioners acting under the c i G. 7. c. 6 i. (local -appeal to the 

^ \ quarter scs.sions 

and personal, not printed,) for inclosing lands in the v. ithin ilx ca- 

1 I <• n- 1 7- leiidar montljs 

hamlet ol inddington, cic. after the cause 

The aflidavit in support of the rule stated that Knight^ Thrcolnmis- 

as vicar Tcwkcsbariu was entitled to the corn tithes m 1812, 

arising out of the lands within the hamlet of Fidding- nient, upon tl.e 

nnip to the 

ton; that by the said act the commissioners were an- vicar in lieu of 

thorized and retpured to set out and aliot to Knight nhiciJ^JS vicar 

(inter alios) in lieu of his said tithes, such parts of tlie 

lands intended to be divided and allotted as in their 1812, 

Jeid apjiointcd 

judgment should not be of less value than oiio-hfth of an agent, wiio 
the arable, &c. And it is also enacted, that if any person scejot nV mect- 
or persons shall think themselves aggrieved by any thing ailts .ai j" vJjs 

done in pursuanc<^ of this act, they may appeal to any nrip*^vvl ich the 

general quarter sessions which shall be held for the :v>‘nt appiovnf, 

... . ^n.l it was un- 

county ot Gloucester, within six calendar months after tierMoud that 

1 c 1 • 1 11 1 • rill ohjcctions to 

suen cause ot complaint shall have arisen. 1 he com- the vicar’s allat- 

missioners made their allotments, and, among others, condUtarh/^' 

allotted to Knight certain parcels of land in lieu of his f ^13 

” * tilt commis- 

said tithes, and in pursuance of the 41 G. 7, c, 100. 5. 14, no- 

^ bcc that they 

(the general inclosure act) gave notice in writing, allixed ou!( .cd all 
to the church door, dated the 22d of Nov, 1813, that c'ealVir^m 0% 

295 h of Stf /cn:* 

1. . f . .. 'hr then last: 

Held that the vicar was not out of time to appeal to the next quarter sessions after tl.at 
notice. 


they 
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. tlu^y had ordered and directed that all tithes, both great 
and small, moduscs aii<l other pay ments in lieu thereof, 
should cease and determine, and be for ever extinguished 
from and after the 2pth of S^fptember then last, from 
which day they had wade their allotments. Knight 
being dissatisfied witli the allotments, entered his appeal 
at the Epiphany sessions 1814 (being within six months 
of the date of the above notice) against the orders of the 
commissioners, and the allotments made to him; which 
appeal came on at the following Easter sessions, and 
Was dismissed on the ground that it was not made in 
time. 

The affidavits against the rule disclosed a variety of 
meetings held by the commissioners in 1812 for the pur¬ 
pose of receiving the claims, taking the preparatory mea¬ 
sures fpr making the allotments, and hearing the objec¬ 
tions of the several proprietors; at one of which Knight 
made his claim, and afterwards in November of the same 
year attended and inspected his allotment on the map, 
and appointed one Sandilands his agent in the business, 
requesting that all matters might be referred to him. 
Sandilands afterw^ards, on the 18th Nov. 1812, attended, 
when some alteration w'as made in tlte map, which he 
approved, and accepted the allotments on behalf of 
Knight, declaring that the alteration ivould be beneficial 
to him ; and it was fully understood that all objections 
to his allotments were reconciled and finally arranged 
at that meeting, and that possession of all the allotments 
was to take place from the 29th of September preced¬ 
ing; from which day the payment of all tithes was to 
cease. Both Knight, and Sandilands on his behalf, af* 
terwards offered to let the said allotments to several 
persons; aad in one instance it appeared that Sandilands 


1 


offered 
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offered them from Michaiimas 1814. The afliduvits 
also stated that the hearing of the appeal against the 
order of the commissioners, at the r‘sessions, occu¬ 

pied nearly two whole days; and that the justices dis¬ 
missed the appeal, being of opinion that the cause of 
complaint of Knight, if any, arose upon the setting out 
and arranging the allotments in Nov. 1812, and not 
from the notice of extinguishment of tithes delivered to 
him in September 1813. 

The Attorney-Genaal and Campbell, who shewed 
cause against the rule, contended that^the appellant 
came too late with his appeal, inasmuch as the time for 
making it w'as within six months after November 1812, 
when his allotment was set out.' The cause of comphiint 
was the having an insufficient allotment; for if the allot¬ 
ment had been sufficient, the ceasing of the tithes would 
not have been any grievance; and therefore though in 
form the appeal afliimed the colour of being an appeal 
against the notice given by the coiiiinis-sioners lor the 
ceasing of the tithes, yet in substance the only question 
was upon the sufficiency of the allotment. But there 
was a proper time for agitating that question, viz. within 
six months from Nov. 1812, when the allotment was 
finally arranged. In Hex v. Justices of Wilis (a), upon 
a similar question, the Court held that the time for ap¬ 
pealing began to run Irom the period when the allot¬ 
ment to be made to the party w’as arranged, without 
waiting for the final award of the commissioners. 

Abbott and Richardson contra, insisted that nothing 
final as to the allotments took place in 1812, nor does 

VoL. III. K 
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it appear, as in Rex v. Justices of Wilts it did, that the 
appellant or any other of the proprietors took possession 
of their allotments at that time, although it is stated 
that it was understood that possession was to be taken, 
and the payment of tithes to cease, from the MichacU 
mas preceding. But that is quite inconsistent with the 
subsequent notice of the commissioners that the tithes 
were to cease from Michaelmas 1813. The notice there¬ 
fore shews that what was done in 1812 was not con¬ 
sidered as binding, and unless something conclusive upon 
all pai'ties then took place, the appellant cannot be con¬ 
cluded by it 

Lord Ellenborougii C. J. *What final circum¬ 
stance is there in the transactions of 1812 to make the 
allotment conclusive upon the parties ? The allotment 
to this appellant was not per se a grievance; nor did it 
necessarily become so, until there was a ceasing of the 
tithes. But the moment it was coupled with a deter¬ 
mination of the appellant's right to tithes, then if the 
allotment was an insufficient compensation for the be¬ 
nefit which he before enjoyed, and was to relinquish, it 
became a grievance and cause of complaint. 

Dampier J. By the notice of the commissioners 
the tithes arc to cease from the 29th of September 1813, 
and then only the vicar can be aggrieved, and is to 
look to his allotment. Until the tithes ceased the vicar 
could not be aggrieved by the insufficiency of his allot¬ 
ment. And before that time nothing final seems to 
have been done by the conunissioners. 

Per Curiam^ 


Rule absolute.. 
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Blanchard against Bramble. 

^^SSUMPSIT for goods sold and delivered. Tlie 
action was commenced against the defendant, and 
two others, one of whom was churchwarden and the 
other overseer of Kingston, Dorset, for the price of 
sundry parcels of bread, the greater part of which 
was delivered to the parish officers by their order, 
but one parcel w'as delivered to them by the order of 
Jiramhlc, acting on their belialf, and the bread was for 
the use of the poor of the parish. The plaintiff de¬ 
clared against Bramble only, and judgment, as in case 
of a nonsuit for not proceeding to trial, was given 
against him. A rule nisi was obtained that the 
Master miglu tax double costs under the stats. ^ Jac, i. 
«. 5. and 21 Jac, i. c. 12. 

Btirrough shewed cause, and relied upon AtJeins v. 
Banu'cll (a) to shew that the statutes yjac. i. c. 5. and 
21 i/ac. I. c. 12., giving double costs to churchwardens 
and overseers, and persons acting in their aid, do 
not extend to actions brouglit against them for a non¬ 
feasance, such as the non-payment of money in this 
case. The statutes relate only to actions 'for a mis¬ 
feasance, for they use the words “ for any matter or 
thing done” and shall do any thing;” whereas tlie non¬ 
payment of the price of a thing is merely omitting to do it. 

TV, P. Taunton, contra, endeavoured to distinguish 
the case from Athim v. Banicell, because that was an 
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liction for money paid to the use of the defendants as 
parish officers without their privity, and without their 
being at all concerned in the transaction, and therefore 
could not be said to be for or concerning any matter or 
thing done by them. But here the order for the bread 
and the purchasing and distributing it to the poor was 
an act done by the parish officers in the execution of 
their office, and by the defendant in their aid and 
assistance. And it is no objection to the allowance of 
double costs that the form of the action is assumpsit, as 
it was admitted in Atkins v. BanwelL And in Wdlet 
V. T;ydy {a), where the action was assumpsit f or money 
received by the defendant as collector of the taxes, 
treble costs were allowed upon the stat. i Will. So, in 
Okeley v. Salter (^), the action, winch in the report is 
called trespass, must have been trespass on the case on 
promises, being brought to recover back money volun¬ 
tarily paid, and there treble costs were given on the 
stat. 43 €. 2 . s. 19. Also Figerloti^'s case(e) was as¬ 
sumpsit, and is cited and recognized as such in i Str.^o. 

Lord Ellenboiiougm C. .F. observed that in the case 
last cited there was a wrongful receiving of the money In 
the first instance, which wtis an act clone, and the action 
was brought upon that wrcngiiil receiving; but here all 
was in the*negative, for noii-paynieiit is not an act done, 
but ail act forborne to be done. 


Bayeey J. The action is not brougfit for buying the 
bread, but for not paying for it, which is a mere non¬ 
feasance. 

Per Curiam^ Rule discharged. 


'a} CfiitSt. 18 ®. 


(h) 


(t) Ctnib . 
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^ ^ June 2Sth. 

penis in Matters of Excise. 


J^^J^OLCOMBE, a brewer in Sotifhwar/c, was con¬ 
victed, by three of the commissioners of excise, in 
a penalty of 200/. (mitigated to 180/.) upon an inform¬ 
ation exhibited against him by one Collier^ lor being 
the proprietor of a private still. Against that convic¬ 
tion he appealed to the commissioners of appeals, and 
upon the hearing of the appeal before tliree of them, 
tenderetl several witnesses, whom he proposed to swear 
and examine on his behalf^ but who had not been exa- 


Tlie commis¬ 
sioners of ap- 
pe.’ls in matters 
of excife, can¬ 
not reject the 
testimony of 
witnesses ten- 
•ieretl for the 
appellant, upon 
appeal to them 
a'laitist a con- 
viclion by the 
commissioners 
oi excise, upon 
tlie gionnd that 
such witnesses 


mined on the original liearing bclbre the commissioners 
of excise, and were therefore objected to as inadmissible 
by the respondent. Some of the witnesses, whom 
Molcomhe so tendered and proposed to examine, w'ere 
in confirmation of facts Avhich had been sworn to and 


we 1C not exa¬ 
mined at the 
original bear¬ 
ing. 


given in evidence on his behalf by a witness examined 
for him upon the original ]icarii>g; others were to con¬ 
tradict a part of the testimony given against him upon 
the original hearing; and others were to new or expla¬ 
natory matter, or to that ellect. The commissioners of 
appeals declined admitting any of these witnesses; and 
as it had long been a subject of controversy, whether 
any witness, who had not been examined before the 
couiniissioncrs of excise, was admissible before themy 
although the original witnesses might be examined be¬ 
fore them to additional or subsequent matter, adjourned 
the appeal, in order to have the opiiiion of this Court- 
Accordingly a rule uisi for a mandamu« to the com- 
misfiloners of appeals was obtained in last Hilary term, 

K 3 com-. 
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commanding them to proceed to the examination of the 
matter of fact mentioned in the conviction of Holcombe, 
and to swear and examine all competent witnesses to be 
produced on the hearing of his appeal against the said 
conviction. And upon the motion the case of Breedon 
V. QiU {a) was mentioned, and also the stat. 48 G. 3. 
C.74. s. 15., which specially provides that upon appeals 
against convictions relating to malt, the same witnesses 
who have been before examined upon the original hear¬ 
ing, and no other, shall be re-examined; from which it 
was inferred that the legislature must have conceived 
that without such a negative provision other witnesses 
would not be excluded. And here no such provision 
is to be found in stat. 17. Car, 2, c, 24. s. 45., which 
gives this appeal. 


The Attorney-General, Parle, Dauncey, and Gaselee 
ehewed cause in Paster term, and relied upon the long 
and almost uniform practice that had obtained, since 
the stat. 12 Car, 2. c, 24., to admit no other witnesses be¬ 
fore the commissioners of appeals, than such as had 
been examined upon the original hearing. And they 
mentioned one instance in particular, in which the late 
Mr. Bxnis attended for the appellant, and though he 
expressed his indignation at the practice, he did not 
move the Court. They also argued from the nature of 
an appeal, which meant a reference to others of some¬ 
thing which has been done before, and not of a matter 
entirely new, that the practice was consonant to reason, 
which limited the inquiry upon the appeal to such evi¬ 
dence as had before been given; and that although in 

(a) 1 Zd, Ray, %t^, 8. C. St^, 555. y Mod, %JI, 

some 
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some instances perhaps better lights might be afforded 
by admitting fresh evidence, yet such a practice would 
wholly alter the nature of this proceeding, and pro¬ 
bably lead to'.a virtual destruction of the original juris¬ 
diction of the commissioners of excise, because the trial 
before them would always be made a mere trial of form. 
And great hardship might also ensue to the prosecutor 
from such a practice, because by stat. 15 Car. 2. c. 11. 
s. 19. if upon appeal the original judgment shall be re¬ 
versed, the prosecutor shall pay double costs; the con¬ 
sequence of which might be, that though the prosecutor 
might be well warranted in resisting the appeal upon 
the original case, yet before the commissioners of appeal 
the appellant might make a new case, and the prose¬ 
cutor might find himself mulcted in double costs nolens 
volens. And therefore, for avoiding these inconve¬ 
niences, the proceeding upon this appeal shall be re¬ 
gulated in the same manner, as upon appeal to parlia¬ 
ment from decrees of courts of equity, or the courts of 
Scotlandy upon which no new evidence is admitted in 
the House of Lords on any account (a). And upon a 
writ of attaint, which is also analogous to this pro¬ 
ceeding, because there if the verdict be found a false 
one the attainted jurors incur a forfeiture, he that 
brings the attaint can give no other evidence to the 
grand jury, than what was originally given to the 
petit (6). Also upon motions for new trials, the Courts 
decide whether a new trial shall be granted or not, 
upon the judge’s report who tried the cause; and the 
reason why the sessions, upon appeal against orders of 
removal, are not confined to the evidence given before 

(0) See Gilh* Mquitj Rep, 155, xj6. (() See 3 BU C0mm.4O». 
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the removing justices is. because the order of removal 
is an cx parte proceeding and made upon ex parte evi¬ 
dence; and their practice of hearing new evidence 
upon appeals* against convictions, where the same rea¬ 
son does not apply, is only to be accounted for by sup¬ 
posing that, for uniformity’s sake, they assimilated the 
one to the other. And as to the case of llreedon v. 
Gill^ it only decided that the commissioners of appeals 
ought not to proceed on the written examination of the 
witnesses before the commissioners of excise, but ought 
to hear those witnesses again viva vocc; but not that 
they ought to hear new witnesses. And the 48 G. 3. 
^.74. 5. 15., so far from being introcluctory of a nevr 
practice, was passed for the purpose of vtanoving doubts; 
and is declaratory of the ancient practice. ; 

JMarrijat and Luir^cs, contra, ai'gucd that the wit¬ 
nesses tendered by the appellant l)efbre the commis¬ 
sioners of appeals, ouglu to have been rt'ceived, although 
they were not examined upon the original hearing. And 
if the Court should hold to what has been said to be 
the practice, the consequence will be, that this clause of 
stat. 12 Car. 2. must be construed in two different ways, 
though it uses the same words, according to whether: 
the appeal shall happen to be from a conviction before 
the chief commissioners, or from a conviction before 
the sub-commissioners, where the appeal is given to the 
quarter sessions; and certainly the sessions adopt a dif¬ 
ferent practice. And this practice of the commissioners 
is probably of recent and not very familiar usage, for 
their jurisdiction lay dormant for some time,. and was 
only revived about 30 years ago, when a new commis¬ 
sion issued; since which time not more tlian between 


20 
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So and 30 appeaJs have come before them. Bat even 
upon their practice, it is admitted that they do allow 
the original witnesses to be examined to new matter; 
which is conceding all that is required, for if they may 
hear new matter, vdiy may they not hear new witnesses ? 
And as to the an>iimcnt deduced from the nature of 

O 

.an aj^peal, it may be answered that no instance can be 
stated where a court of appellate jurisdiction upon 
matter ot' fact as well as law, is restrained to the same 
cvidciure as was given in the court below. The prac¬ 
tice noon the fTrantinj'- of new trials is the reverse; if 
the party is admitted to a new trial, it is usually upon 
a case to be made de novo; am! the discretion of the 
Court in granting the rule is so far from lieing con¬ 
fined to the facts upon the former trial, tlait they 
almost as iVequently grant it upon alfidavit, as upon 
the Judge’s j’eport. In the same manner, not only 
upon appeals against orders of removal, which are 
open to the observation made ii})on them, but in every 
case of appeal to the sessions, both parties are at 
liberty to examine all competent witnesses on their 
behalf, without regard to whether they have been exa¬ 
mined before or not. And in Breedon v. Gill there 
could have been no reason for the Court’s granting 
the rule for a prohibition, if they liad thought that the. 
commissioners of appeal could not go out of the ori¬ 
ginal case, which appeared upon the depositions and 
written examination of the witnesses; but the Court 
held, upon the intent of the act, that the commissioners 
ouglit to examine the witnesses de novo : and one rea-; 
fon given was, because the first sentence might be by 
default; which clearly imports, that if it had been, the 
party might afterwards adopt a difterent course. And 
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as to the proceedings upon appeal in the House of 
Lords, the reason is that they only sit as a court ol 
error in law, and not upon the fact, and therefore can¬ 
not examine witnesses; but here the commissioners arc 
expressly authorized and required to examine the mat¬ 
ter of fact upon the oath of witnesses. The proceeding 
upon a writ of attaint is also diverso intuitu; for that 
lieth to inquire whether a jury has given a false verdict, 
and to punish them if found false; it would therefore 
be absurd to produce new evidence, and to condemn 
the former jury for not believing evidence which they 
never heard; but yet the jury, against whom the writ 
is brought, may produce new matter, in affirmance of 
their verdict (a), because they may have acted upon, 
evidence of their own knowledge, which never ap¬ 
peared ; so that there the restraint continues no longer 
than the reason of the thing requires. And as to the 
hardship likely to ensue to the prosecutor from allow¬ 
ing fresh evidence, because by the stat. 15 Car. 2, he 
will be liable to double costs in case the original judg¬ 
ment shall be reversed, the same objection applies to 
the awarding of costs in every case of appeal before the 
sessions; and in the present case it should be recollected 
that whatever hardship may arise from the practice, it 
is mutual, for in case of affirmance of the judgment the 
appellant !s liable to the like costs. And if the hard¬ 
ship on one side, as it regards the costs, is to have 
weight, much more shall the hardship on the other 
side, where the party is mulcted, not only in the costs 
but in the penalty, which is the principal matter of the 
conviction. And suppose the appellant has been con- 


(d) Find. L, 486. 
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dieted on the testimony of a witness, of whom if he had 
had notice, he would have been in a condition to prove 
him infamous and unworthy of belief; what injustice 
would follow unless this proof might be adduced upon 
the appeal. Therefore the Court will not, without 
positive words of the statute to prohibit the calling of 
new witnesses, give effect to an anomalous practice, if 
practice it can be called, merely upon a partial con¬ 
sideration of a supposed hardship. 

At the conclusion Lord Ellenborough C. J, ob¬ 
served that this was a case of grave importance, and 
Jiad been argued with that industry and ability which 
it deserved. Some inconvenience would be likely to 
follow in either way of considering the case; on the 
one hand, it would be inconvenient that a party who 
had merits phould be deprived of the opportunity of 
producing his proof; on the other hand, it would be a 
grievous inconvenience diat a party who has brought 
forward the whole of his case, and regularly obtained a 
conviction, should be made liable for double costs upon 
the production of fresh evidence by the party convicted. 
The practice, which was stated to be of old time, and 
there was nothing to the contrary, was worthy of con¬ 
sideration ; and certainly the provision in the malt-act 
seemed to be founded on a supposed analogy to some 
such existing practice under the excise laws. Under 
these circumstances, it would be rash to decide 
against the practice, except upon full consideration: 
however the argument had thrown difficulties in the 
way of it; for although only the same witnesses should 
be re-examined, yet if they were allowed to speak to 
other fficts, that would be directly admitting fresh evi¬ 
dence; 
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thereof as shall be adjudged by the commissioners of 
appeals, or justices of the peace respectively, to the 
appellant, and the party originally prosecuting shall 
pay him the double costs; but in case the first judg¬ 
ment shall be affirmed, the party appellant shall pay 
the like costs to the commissioner or commissioners 
complained of.*’ If the costs in case of reversal had 
been directed to be paid by the commissioners, instead 
of by the party prosecuting, there might be more co¬ 
lour for contending that they ought to be liable upon 
the hearing of the original evidence only. But no such 
argument applies to the case of the party who ori¬ 
ginally prosecuted, if he proceed erroneously. The 
party prosecuting w^as a volunteer, and might choose 
whether he would prosecute or not, and should have 
previously ascertained whether he ought to prosecute 
or not; but the commissioners were not volunteers, but 
could only proceed upon the evidence which was laid 
before them in maintenance of the charge; and there¬ 
fore to mulct them, because upon another state of facts 
a different conclusion ought to be made, would be pro¬ 
ductive of unjust consequences. The case of Breedon 
V. Gi 7 /, I Ld. Ray, 219., 2 Salk. 555., 5 Mod. 271., is a 
decisive authority, that the commissioners of appeals 
ought to administer new oaths upon the appeal; be¬ 
cause the act of parliament is express, and has given 
them power to administer oaths for the same purpose. 
And therefore a prohibition was granted quoad the ad¬ 
mitting of the depositions taken in writing before the 
commissioners of excise. But it is said that though 
the examination of the witnesses ought to take place de. 
novo, yet the same witnesses only ought to be heard, in 
conformity with tha stat. 48 G. 3. c. 74. 5.15., which 

enacts, 
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enacts, that the same witnesses, and no other, who 
shall have been before examined at the original hear¬ 
ing, shall be re-examined upon the appeal. But that 
statute, though it makes the law in future, in the 
particular case, does not decide the law in other 

r' 

cases. In the absence, then, of any statute, rule, or 
authority, in favour of the practice, and upon the au¬ 
thority of Breedon v. Gill as to the construction and 
effect of the stat. 12 Car* 2. and the duty of the com¬ 
missioners, I cannot think the generality of the practice 
can be allowed of itself to prevail against the reason of 
the thing, and sense of the statute as it is to be col¬ 
lected from the statute itself, and the declared exposi¬ 
tion of it. Indeed upon the reason of the thing, evi¬ 
dence, if it be to be heard again from the mouths of the 
same witnesses, cannot be precisely the same; diffe¬ 
rences must necessarily arise from a varied recollection 
of the witnesses; and unless the minutes themselves are 
to be the sole evidence, there can be no security for the 
identity of testimony. Upon the whole, we think that 
the statute of Car* 2. requires that this mandamus should 
be granted. If any inconvenience is likely to result 
from this determination, the legislature must be applied 
to to remedy it. 


*43 

1^14. 

The Kino 
against 
The Com¬ 
missioners of 
Appeals, &c. 
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CASES IN TRINITY TERM 


1814- 


7 *ucsdayt 
yune a8th. 

Tlie Court held 
that phintirf* 
might lodge a 
detainer against 
defendant, in 
custody upon 
mesne process, 
alter lV\s baW 
had justified, 
the defendant 
not hiving 
completed his 
discharge, but 
being still 
within the 
prison: and 
that he was not 
entitled to his 
discharge upon 
an affidavit that 
the sum for 
which the de* 
tainer was 
lodged, was due 
at the time of 
"he first arrest. 


Quin against Reynolds. 

^ MAJimOTT moved to discharge the defendant 
out of custody on filing common bail, upon the 
ground of his having been detained contrary to the rule 
of Court Miclu term 15 Car. 2. 5. 2. (a). He stated from 
an affidavit of the defendant tiiat in the beginning of 
June the defendant was arrested by the plaintiff: for 
6qoI. money lent, and gave bail to the shcriftj and at 
the return of the writ put in bail, but the bail not jus¬ 
tifying he rendered in discharge of his bail. On the 
25tli of June in the morning the bail justified; and be¬ 
tween II and 12 o’clock the defendant received a rule 
of Court for his discharge, when he was informed by 
the marshall’s clerk that a detainer at the suit of the 
plaintiff had been lodged against him for 3250^. some¬ 
time after 11 o’clock that morning. And it was swoi-n that 
the whole of the supposed debt was due at the time of 
the first arrest. Upon these facts he contended that 
the defendant was constructively delivered so soon as his 
bail bad justified, and consequently was not liable to 
this detainer; and, 2dly, that it being.sworn that the 
whole was due at the time of the first arrest, this was a 
second arrest for the same cause. 


But Lord Ellenborough C. J. said, as to the last 
objection, that the Court would not determine that ques¬ 
tion upon affidavit. If the party has been causelessly 

{a) Oidinatum est quod si defendens legitime deliberetur ab arresto 
super aliquo process, idem defendens non iterum arrestabitur eodem 
tempore virtute alius processus ad scctam cjusdero querentis. 

arrested 
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arrested a second time, when he ought to have been 
arrested only once, ho may bring his action for ma¬ 
liciously holding him to bail. And upon the other 
point he said, the defendant could not be considered as 
delivered before he himself knew it. 


Ml 

1814, 


Quin 

against 

ReYNu^oV. 


Bayley. J. Is it not the practice, when tlie bail has 
justified, to have a rule for their allowance, and to serve 
it on the plaintiff'(a), and then tVie party in custody 
obtains a rule for his discharge, and on filing common 
bail is entitled to his discharge ? But though bail has 
been perfected, yet if the party wilfully remain within 
the walls of the prison, he is liable to a detainer. 

Gampier J. The words of the rule are, Legitime 
delibei’etur ab arresto.” Here he was not delivered; 
he was within the walls of the prison at the time when 
the detainer was lodged. 

O 

Per Curiam, Rule refused* 

(rt) Sc? 4 T*. R. 493. % B. ib" 


Curtis agamst Potts. 


J^EBT. The plaintiff declares that disputes existed 
between him and the defendant, concerning cer¬ 
tain sums of money due from the defendant to him for 
work and labour, &c. and that for quieting the said dis¬ 
putes they agreed to refer the same to arbitrators, who 
thereupon awarded that the defendant should pay 
90I, I os. to the plaintiff when he should be thereto re¬ 
quested, of which the defendant had notice, and was 
Vo3L. III. L then 


Tuesday, 
yu/te xSth. 

To debt on an 
award made bj 
arbitrators 
upon a submis¬ 
sion to them 
generally with¬ 
out any time, 
a plea that tb« 
arbitrators did 
not m. kc any 
award within 
a reasonable 
time, adjudged 
ill. 
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1814, 


Gurtis 

gainst 

Potts. 


then and there requested, &c.; 2d count, that the ar¬ 
bitrators awarded that the defcndaiit should pay the 
same sum within a reasonable time, and avers that a 
reasonable time had long since elapsed. Plea, nil debet: 
2dly, that the arbitrators did not make any award: 
3dly, that they did not make any award w'ithin a rea¬ 
sonable time; and the two last pleas concluded with a 
verification. Demurrer to the 2d and 3d pleas assigning 
for cause (inter alia) that they concluded with a vcri/ica- 
tion instead of to the country; and also to the ^d pica 
that no request to the arbitrators, or any refusal by 
them, to make their award on the matters in the counts 
mentioned, or either of them, at an earlier time, is al¬ 
leged in such plea. 

Joinder. 


Marryat, in support of the demurrer, did not insist 
upon the objection that the defendant ought to have 
concluded his pleas to the country («). But upon the 
other point he contended, that here, no time being 
limited to the arbitrators for making their award, they 
had an indefinite time. As if a power be given to yL 
generally. A, has his whole life to execute it at his will 
and pleasure; and though the party giving the power 
may request him to execute it within a reasonable time, 
and if he neglect, may revoke it, yet if he do not re¬ 
quest, and A, execute the power, he cannot afterwaids 
object that A, did not do it within a reasonable time. 
And in Newgate v. Dcgclder (h) the submission to arbi- 


(«) Sed vide Coo\e v. tVhorwood^ a Smmd. 337 *; and semb. that though 
since ttat. 4c. i6. it is matter of form only, it may be specially 
ahevrn for cause of demurrer. % Williamses Swad. 190. n. 5. 

(i). % Kti. 10. ao. 24. 


trators 
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trators was *mlim their occasions •would permit s and it 
was on those particular words that three of the Judges 
held that only a convenient time was intended to be 
given; but contra per Windham^ and that the arbitrators 
had during their lives. 


1814. 


CURTI* 

against 

Pott*. 


Cnrwood, contra, argued that where no time is spe¬ 
cified for the arbitrators to make their award, it must 
be intended tJiat it is to be made within a reasonable 
time; hi the same manner as where the Law requires an 
act to be done, it must be done within a reasonable 
time. And what shall be a reasonable time is a ques¬ 
tion for the Court (a). And in Newgate v. Degelder 
the submission to the arbitrators when their occasions 
would permit, was considered as more extensive than if 
it had been, as hen*, generally w'ithout any time; yet 
there three Judges agreed that it was to be restrained 
to a reasonable time; and Windham^ who disagreed, yet 
adiTsktetl that if it had been generally without any time, 
the law would have implied that it should be done in 
convenient time. 


Lord Ellenborough C. J. There is no necessity 
in such a case as this for resorting to any imjjlication 
that the aw^ard should be made witliin a reasonable 
time, because it was open to the parties to this agree¬ 
ment to have requested the arbitrators to proceed with¬ 
in a reasonable time; and if after such request the ar¬ 
bitrators had neglected or refused, they might have 
revoked their authority. 


(a) Com, Dig, Temps. (D). 

L 2 


Bayley 
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1814. 


CORTIS 

mgatmt 

Potts. 


Bayley J. The reason of the thing seems to be tliat 
upon a general fiubmission, the party may make his 
request, and if the arbitrator does not proceed, may 
revoke the authority. 

Per Curiam^ Judgment for the Plaintiff. 


Tutiday., • 
"June aSth. 


Ware against Boydell. 


In a declaration 
on a promissory 
note, with the 
common counts, 
it is enough to 
allege a county 
for a Tcnne, 
without a 
palish. 


J^ECLARATION on a promissory note, and for 
work and labour, and on the money counts; and 
the venue in the margin was lA)ndon, and throughout 
all the counts at London aforesaid only, without the 
usual venue at the 'parish of St. Mary-le-Bow in the •ward 
Cheap, or any other parish. Demurrer, assigning 
for cause, that it is not alleged in what place or parish 
in London the several supposed causes of action in 
the declaration mentioned, or any or either of them, 
accrued. 

Joinder. 


Ptdler^ in support of the demurrer, admitted that 
since the statute {a) which provides for the awarding of 
venires out of the body of the county, the objection was 
one of form rather than substance; yet he urged that it 
had been usual in pleading, ever since the statute, not 
to omit specifying the vill or parish, as well as the 
county; and though this be an omission of form only, 
it may be specially shewn for cause of demurrer. And 
in Emery v. Fell {h) the answer given by the Court to the 
objection that there should be a venue shewing the place 

(«) 4 Am, (. i6. s. 6. {h) a T. R, a 8 . 

where 
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where the contract was ma;de, was not that a venue W'as 
unnecessary, but that it was sufficiently laid; and 
Btdler J. said that the venue is added for form’s sake. 
And the decision in Neale v. De Garay (a) applies only 
to pleas in abatement. In Ildei'ton v. llderton {b) it 
w’as said by Eyre C. J. that of such matters as arise 
in a foreign country, and are merely transitory, the 
Courts acquire a jurisdiction by the help of the fiction 
of a parish, and that they could not proceed without it. 
And in Kmg v. Frazer {c), it was only determined that 
in debt for use and occupation, the place where the 
premises lie need not be stated, but there was a venue 
of county and parish; but in Eenison v. liichardson (d) 
the declaration was held ill for want of an allegation of 
time and place. 

Lord Ellenborough C. J. It is necessary to lay 
some venue, and the only question is, what satisfies this 
requisite of a venue. When it ceased to be the law 
that the jury were to be summoned de vicineto, and the 
statute directed that they should come de corpore co- 
mitatus, it seems to me that from that time it became 
enough to allege a county for a venue. 

Bayley j. In Deiiison v. Richardson there was no 
venue at all as to the material fact. Here there is a 
county for a venue, and the only question is, whether 
that is not now sufficient. 

Dampier j. I cannot see the use of any thing more 
than a county. 

Per Curiam^ Judgment for the Plaintiff. 

(rt) 7 r. R . 243. 

(f) 6 Enity 348. 

L 3 


1814. 

War* 

agMUit 

BoTl>*t>Z.. 


(i) t6z. 

{d) 291. 
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1814. 


*Fuesdayt 
yunc a»rfi» 

I)ccUrathn 
ag'iinst the 
tnnker of a pro- 
uiis'-orv note, 
payabl'- ,»t a 

particular place, 
and avers a pre¬ 
sentment at 
the place, and 
that the de¬ 
fendant, licet 
ssrpins requi- 
hath 

hitherto re¬ 
fused, and still 
doth refuse to 
pay; Held well 
upon demurrer, 
and that a re- 
fus.il at the par¬ 
ticular place 
peed ncit be 
Averred. 


BiTTTEiiwoRTH agaiTist Lord Le Despencer. 

J^SSUMPSIT on a promissory note dated the 
12th of October 1813, by which tlie defendant six 
months after date promised to pay 54/. 6 s. id, being the 
amount of Lis (the plaintiff’s) bill to that day, and made 
the same payable at the house of Messrs. Wright and 
Co. bankers, Henrietta Street^ Covent Garden^ See. And 
the plaintiff avers that afterwards, and when the note 
became due and payable, to wit, on the 15th of April 
1814, the same was presented for payment at the house 
of the said Messrs. Wright and Co. in Henrietta Street 
aforesaid. 2d count omitting that the note was made 
payable or presented at the house of Wright and Co.; 
also the common counts; and the plaintiff concludes in 
the usual form, that the defendant hath not paid the 
said several sums of money, or anj^ or either of them, 
or any part to the plaintiff, (although the defendant 
afterwards (to wit) on the same day and year last afore¬ 
said, and oftentimes afterwards at Westminstm' afore¬ 
said, in the county aforesaid, was requested by the 
plaintiff to pay him the same,) but the defendant to 
pay the same or any part thereof hath hitherto alto¬ 
gether refused, and still doth refuse, to the damage, &c. 

Demurrer to the ist count. Joinder. 

Nolan in support of the demurrer took this excep¬ 
tion, that there was no averment that pa3nment of the 
note was refused at the house of Wright and Co., and 
that the general allegation of licet saepius requisitus would 
not supply the '-ant of it. In 3 Taun. 397. n, a, it is 

* * stated 
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stated tliat in the case of promissory notes made pay¬ 
able at a particular place, it is necessary to aver a pre¬ 
sentment and refusal at that place; and Bcnsoes v. Heme 
is cited in support of that position, though it certainly 
is not an authority to that extent. But upon principle, 
this note being specially addressed was in the nature of 
a check drawn upon the defendant’s banker, and im¬ 
ported a qualified promise on the defendant’s part, that 
either himself or some one for him would pay the note 
at Wrighfs, or that the house of Wright, to which it was 
an authority to pay, would pay it. And therefore it 
comes within the principle of Parker v. Gordon (a), 
where it was held that if an acceptance be specially 
addressed, not only a presentment at the place is ne¬ 
cessary, but it must appear to have been made at 
such a time as would make the non-payment amount to 
a refusal at the fdace. And in Saunda smi v. Bomes {b) 
Bayley J, observed that a refusal alleged generally, did 
not imply a refusal at the particular place. And by 
the same rule that a demand at the time and place 
must be averred, which it must be, according to Rushton 
v. Aspinall (c), Saundej'son v. Bowes {d), CalUiglian v. 
Aylett (e) and Bowes v. Howe {J'), a refusal at the time 
and place must also be avciTed. 


1814. 


Butter- 

worth 

against 

Lord Le De~ 

SPSNCtR. 


Lord Ellenborough C. J. A presentment of the 
note at the house was a request there to pay the note; 
and. the non-payment of it is a refusal at the house. 
If it were necessary that there should be a specific 
refusal in a given form or by some positive act, it might 
be argued that this general refusal would not be good; 

(a) J East, 325. th) 14 East, sog, (c) Doug. 679. 

(<0 14 East, JOO. (tf) 3 Taunt. 397. (/) j Taunt.30. 

L 4 but 



til 


CASES IN TRINITY TEUM 


<814. 


BoTTf R- 
WORHI 
against 

T.ot'd l.K De« 

SP£NC£R. 


but a refusal need not be by an affirmative act: the not 
paying, which is only a negative act, or shutting the 
door, is a refusal. All therefore that is necessary is that 
there should be a special request, and here a special 
request is averred. In Saunderson v. licnves we held 
that we could not infer a special presentment from the 
allegation of a general refusal. All we say here is 
that negation of payment every wdicre is a negation ot' 
payment at the place* 


Le Blanc J. It seems to me that if he has generally 
refused lie has specially refused* 


Rayley J. It is alleged in this count that the note 
was presented at WrigMs^ and there is an averment of a 
general refusal to pay. In Saunderson v. Bowes there 
was no allegation that the note was presented at the 
place. 

DaAipieh j. The question is whether the general 
averment at the end of the declaration, does not in 
effect allege that the defendant did not pay the note 
at the place where it was made payable. Presentment 
at the house must be averred; but it has never been 
decided that a special refusal must appear upon the 
record; and to determine that it must w’ould be to im- 
IK)se a grievous burthen on the plaintiff. 

Judgment for the Plaintiff. 

Campbell was to have argued on the other side. 
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Mulling and Others, Assignees of White and 
Lubbren, Bankrupts, agamst Buckholtz. 


^^HE defendant on the lotli of was arrested by 
special capias at the suit of the plaintiffs, under a 
judge’s order for 900/., and was afterwards on the 20th 
of May in pursuance of a rule of Court discharged on 


A discontinu¬ 
ance of a former 
action is not 
complete so as 
to entitle the 
plaintiff to 
arrest the de- 


iilins common bail. On the 2'id of Jime he was asain upon 

^ . . ..... 3 

arrested upon similar process at the plaintiffs* suit for until the plam- 
the same sum, and on the same day was served with a the costs. 


rule to discontinue the first action, together with an 
appointment to tax his (the defendant’s) costs on the 
next day, and the costs were not taxed or paid until 


that day. Upon an affidavit of these facts, and that the 


last writ was for the same cause of action as that upon 
which the defendant had been before arrested and dis¬ 


charged, a rule nisi was obtained for discharging the 
defendant upon filing common bail. 


77 ie Attorney General^ who shewed cause, contended, 
that though the costs of the former action were not 
taxed and paid at the time of the 2d arrest, yet as the 
plaintiffs had before the 2d arrest tendered to the de¬ 
fendant a sum more than suflicient to cover the costs, 
that was equivalent to a discontinuance of the former 
action. 

Marrjfat and Abbott contra, urged that the defendant 
could not be arrested a second time, until there had 
been a complete discontinuance of the former action, 
and that it was incomplete .so long as the taxation and 
payment of costs remained unsettled. 


Lord 
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1814. 

MoLtINO 

against 

BveKUOiTX* 


Wednesdan, 
yune a9tn* 

The plaintiff 
cannot sign 
judgment after 
plea in abate* 
znenl*, because 
the affidavit to 
verify the plea 
was sworn be¬ 
fore the defend¬ 
ant’s attorney. 


Lord Ellenbokough C. J. and the rest of the 
Court {a) agreed that the discontinuance was not per- 
fected until the costs were taxed. (6) 

Rule absolute. 

(a) Le Blanc J. was absent. (J) See Belifanie v. Levy^ % Str. 1409. 


Horsfall against Matthewman. 


^HE defendant pleaded partnership in abatement, 
and the plaintiff notwithstanding signed judgment. 
And upon a rule nisi for setting the judgment aside, 


Scarlett shewed for cause, that the affidavit to verify 
tlie plea was sworn before the defendant’s attorney; and 
he referred to the rule of Court, E. 15 G. 2. which 
prohibits attornies, who are concerned in the cause, 
taking affidavits in the cause, except an affidavit of the 
cause of action {a). Wherefore he contended, that as 
this affidavit could not by the rules of the Court be re¬ 
ceived, it was the same as if the plea had been filed 
without an affidavit, and so the plaintiff was at liberty to 
treat it as a nullity, and sign judgment. And he said 
the practice was, in such cases, to sign judgment. 

HtdlocJc contra cited Pether v. Shelton (i), and con¬ 
tended, that the plaintiff ought to have come to the 
Court, as in that case, to set aside the plea; and it ap¬ 
pears, from a note to that case, that where a plea in 
abatement was put in without affidavit, and the plaintiff 
signed judgment, the Court set it aside. And if this 


{a) 8 T. R. 638. (i) z S$r. 638. See also 639. and % Str. 705.738. 

plea 
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plea might be treated as a nullity, this inconvenience 1814. 

would follow, that the proceedings might be upset at " 

any distance of time. agaim 

Matthbit- 

MAW. 

The Court (a) agreed, that however the plaintiff might 
have been warranted, under the circumstances, in apply¬ 
ing to the Court to set aside the plea, yet he could not 
treat the plea as a nullity, and sign judgment. 

Rule absolute. 


(a) Le Blanc y was absent. 


Middleton against Bryan. 


IVedrttidajt 
June 29til. 


P debt, by the assignee of the sheriff, against the de¬ 
fendant, upon a replevin bond, the plaintiff assigned 
for breach the not making a return of the goods as 
awarded in the county court, upon an avowry there made 
for 30/. arrears of rent. And on demurrer and joinder, 
the plaintiff signed judgment for not returning the de¬ 
murrer-book indue time for 35/, 185. debt, and i6l. los. 
damages, and afterwards issued a ca. sa. indorsed to 
levy 35/. los. besides poundage. And upon a rule nisi 
for setting aside the ca. sa. for irregularity, one ground 
of objection was, that there had not been any writ of in¬ 
quiry for assessing the damages. 

J. Parke shewed cause, upon an affidavit, that the 
costs were taxed to the amount of \6l. 105., for which 
sum, together with 17/. 19s., the amount of the goods as 
valued by the sherifTs broker, and indorsed on the re¬ 
plevin bond^ and one guinea for the costs of the ca. sa. the 

ca* 


In debt upon a 
replevin bond, 
assigning for 
breach the not 
making a re¬ 
turn of the 
goods distrain- 
cd for rent, 
the plaintiff 
may, after sign- 
ing judgment 
against the de¬ 
fendant for not 
returning the 
demurrer-book, 
tax the costs 
and issue exe¬ 
cution for the 
costs, and the 
amount of the 
goods distrain¬ 
ed as indorsed 
on the replevin 
bond, without 
extcuiingawrit 
ot inquiry. 
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Middleton 

ogjinst 

Bryan« 


ca. sa. issued, and that it was the practice to sign judg¬ 
ment on a replevin bond, as in debt* and upon taxing 
costs to sue out execution, without executing any writ ot 
inquiry. And in support of the practice he ui’ged that 
a replevin bond stood upon the same footing, with a bail 
bond ; the language of the statute 11 G. 2. c, 19. s, 23. 
which directs the assignment of replevin bonds, being 
borrowed from and being nearly in the same words as 
the 4 Ann, c. 16. s, 20. which regards bail bonds. And 
in Moodi/ v. Pheasant (a) it was held that dual judgment 
might he entered in an action upon a bail bond without 
n writ of inquiry. 


Lawes contra contended, that there ought to liave 
been a writ of inquiry. And he distinguished it from 
an action on a bail bond, where the judgment is for a 
debt, the amount of which has previously been ascer¬ 
tained by the affidavit of the cause of action. But here 
the breach is in not making a return of the goods 
distrained, which sounds only in damages, which da¬ 
mages are unliquidated; and the execution being levied 
for the supposed value of the goods, that value ought to 
have been proved. 


Lord Ellenborough C. J. The reason why a writ 
of inquiry was given by the statute {b) in actions upon 
bonds for the performance of covenants and the like, 
was to prevent the necessity of proceedings in a court 
of equity. But if this Court can afford the same relief 
to the party as upon a bail bond, the same rule of prac¬ 
tice seems to apply. 

(rt) a Bos. & Pull, 446. li) 8 & 9 IV. 3. e. ii- s. 8. 


14 


Bayley 
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BayleyJ. (a) The bond is taken in double the 1814. 

value of the ^ods distrained, and some evidence must “ 

M>DDtETOK 

be given of the value before it is entered into; and the against 
sureties by executing the bond admit that such is the 
value. Therefore the value which it is contended ought 
to be ascertained by writ of inquiry has already been 
ascertained. 

Dampier J. Is not the ascertaining of the value by 
the sheriff on the oath of one or more witnesses not in¬ 
terested, quite as good as the oath of the party in the 
case of a bail bond ? And the party admits a value by 
entering into the replevin bond. 

Rule discharged. 

% 

(a) Le Blanc J. was absent. 


Molling against Poland. 


AURYAT ihtffmed a rule nisi for discharging the 
defendant upon filing common bail, for the insuf* 
ficiency of the affidavit to hold to bail; which was not 
intitled in the King’s Bench, and was only subscribed 
with the words Bu the Court, at the bottom of the jurat. 
He contended that the affidavit was uncertain in not 
shewing in what pourt it was sworn. 


B'etlnesdi.y^ 
June apth. 

An affidavit of 
debt not in- 
titled ip any 
court, and only 
witii the woids 
By the Court^ 
written at the 
bottom of the 
jurat is tu-l 
sufficient. 


Abbott, who shewed cause, suggested that the words 
By the Court, appeared to be in the hand-writing of the 
Master, and therefore that was sufficient to verify the 
affidavit’s having been sworn in this court; and he said 
that where the name of one of the Judges of the court 

is 
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1814. is affixed to an affidavit, that has been considered as 
•- enough to entitle the party to read it as sworn in 

Molmng 

agaimt COUrt* (a) 

Poland. 

But The Court {h) made the rule absolute, Bayley J. 
saying that they could not take judicial notice of the 
Master’s hand-writing. 

(a) See 13 East^ 189. Rex v. Hare. Le Blanc}, wjs abicnt 


tVednesday^ 
June spth. 


James Ramsay Cutiideut againstR iiilie Raoul 


of such person as he should limit or appoint, and in 
default of such appointment, to the use of the said 
* 7 , Temple^ his heirs and assigns for ever, subject to a 
fine of 2.9. 6d. on descent and alienation, and a heriot 


The testator JOHN TEMPTFj^ being tenant of certain copvhold 

being tenant of t/ ... ° ^ 

copyl.old pre- premises mDqipenhall, in the parish of Crondall, in 

miscs at Cron- ^ 

under tour the couiity oi Southamjlion, holden of the manor and 
^Jnrto^fhc use hundred of Crondall, to which he had been admitted by 
of^such several admissions to the use of himself for life, and 

person as he 
should appoint, 
and in default 
of appointment 
to the use of 
himself in fee, 
subject to cer- 

an*dSg?eS death, and subject to the payment of certain custom- 
other rents to the dean and chapter of Winchester^ by 

«tatesm^rM/ Yvill, dated the 7tli of February 1742, alter giving 
/««d,andofa an annuity to his daughter tor life, and charging his 

leasehold estate . 

held under two whole real estate with the payment of it, devised as 
leases at ^ 

devised his tollowi 

•whole real estate 

in lands in Great Britain or Ireland, to his wife for life, and after her death to be divided be¬ 
tween his two nephews and their respective issue; and in default of such issue to be divided 
between the children of his nieces. See.; and by codicil reciting that he had ordered alibis 
estate in Great Britain and Ireland, after the decease of his nephews without issue, to be 
divided, &c. he revoked the same, and before that division devised his -whole real estate to 
JS. and his heirs male, &c. and de«?scd his two leafes, with the quit rents of his lainls in 
Crondall and in Biansby to B. after his wife’s decease: Held that B. after the w'ifc’s death, 
took a fee in the copyhold premises. 


VS: “ I will and devise my is:hole real estate in lands 


in 



IN THE FiPTY’-POURTH YeAR OF GEORGE III. 


159 


in Great Britain or Ireland, to the sole use of my wife, 
during her natural life, and after her death I order it 
all to be equally divided between my two nephews 
C. licniinch and H. Temple^ and settle each share upon 
the issue male of their respective bodies, and in case of 
failure of issue male, upon the issue female, share and 
share alike; but with this proviso, that in case one of 
them die without issue, I give and devise my other ne¬ 
phew’s share to the survivor, or in case my nephew 
R, Temple^ or any of his issue male, should succeed to 
the title and estate of my brother Palmerston, I will and 
devise my whole real estate to my nephew C. Bentinck, 
and if neither of my two nephews should leave issue 
male or female, I order my whole real estate to be 
equally divided, share and share alike, between the sur¬ 
viving younger children, whether male or female, of my 
four nieces (naming them). The testator by his will 
also bequeathed several specific and pecuniary legacies, 
the latter of which he charged upon his whole real estate. 
Afterwards, by a codicil of the <5th of March 1745, he 
devised thus : “ Whereas I have by this my will ordered 
all my estate in Great Britain and Ireland, after the 
decease of my nephews, C. Bentinck and 7?. Temple, 
without issue male or female, to bo etjually divided 
amongst the surviving younger children of my four 
* nieces, I think lit to make a codicil as part of my wiU, 
and revoke the latter clause, and before that division is 
to be made, I devise hereby my whole real estate to John 
Lord Berkeley my nephew and his heirs male, and in 
default of such issue, to my nephew J, Byron and his 
heirs male, and in default of such issue to 72. Byron 
and his heirs male, and in default of such issue to their 
younger brother Byron and his heirs male. I devise my 

two 
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CUTHBERT 

against 

Lempkiers. 
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Cc/TUBER'r 

against 

l^EUfRlERK. 


CASES IN TRINITY TERM 

two leases, •wit/i the quit rents of mtf lands in Crondall in 
Hampshire, and in Blansby in Yorkshire, to John Lord 
Bet'keley, after my wife^s decease.” Tlie testator died in 
1752, being then, as well as at the date of his will and 
codicil, seised of real estates in England and Ireland, ex¬ 
clusive of the property in Crondall; and being possessed 
of a leasehold estate at Blanslyy, held at the date of his 
will and codicil under two concurrent leases for terms 
of years, one determinable on three lives, of which his 
own was one; and he was not at the date of his will and 
codicil, or at his death, seised or possessed of any other 
property or rents at Crondall besides the copyhold in 
question. Elizabeth Temple survived the testator, and 
upon his death entered upon and was possessed of the 
said copyhold till her death, when Lord Berkeley, who 
survived her, also entered upon and was possessed of 
the said copyhold till his death, which happened in 
1793; but neither E, Temple nor Lord Berkeley were 
ever admitted to the said copyhold. No surrender 
was ever made by the testator to the uses of his will, 
but it was admitted that the testator’s power of appoint¬ 
ment under his admission was well executed by his will 
and codicil. 

A question was directed by the Court of Chancery for 
the opinion of this Court, whether the said John Lord 
Berkeley took any and what estate or interest in the 
copyhold premises situate at CrondaU, under or by 
virtue of the will and codicil of J, Temple, ^ 

Horne for the plaintiif contended that Lord Berkeley 
took an absolute interest in the copyliolds at Crondall, 
under the devise of them in the codicil, and that they 
did not pass r :der tlie general words of devise in the 

will. 
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will, nor under the general words of revocation and 
substitution in the codicil. And this he deduced from 
the apparent intent of the will and codicil, under which 
the testator could not be supposed by the words my 
whole real estate” to mean every part of his real pro¬ 
perty, because that would be inconsistent with the 
subsequent devise of ‘‘ his two leases with the quit 
rents of his lands in Crondall and IMamhy^' making the 
testator first give the whole, and afterwards a part to the 
same person. Unless, therefore, this subsequent devise 
was to be rejected, it imported that the testator meant 
to pass some interest in his lands at Crondall; and if it 
were a devise of any interest, it was a devise of the 
whole interest. It is a devise, not of my leasehold lands, 
which might be said to be descriptive of locality only, 
but of “ my leases,” which imports the testator’s in¬ 
terest, though it may not be the proper term of art to 
express that interest ; it is ccjuivalent to a devise of 
“ my estate.” In JOay v. Tri^{a) the testator devised 
his freehold houses, not having any freehold but only 
leasehold houses; but the Court held that the houses 
passed; and yet the term freehold was as little appli¬ 
cable to the houses in that case, as the term lease to 
the copyholds in this. But the reason of that decision 
is, that wherever it can be seen that the interest is in¬ 
tended to be conveyed, it signifies nothing that the 
testator has not used technical words of conveyance, 
because the court in construing wills are not bound by 
the technical sense of words, but give effect to the in¬ 
tention. And upon a like reason the cases of JDoe 
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CUTHBERT 

against 

Lemfrxerb. 


ia) IP. JV. a86. 


VoL. III. 


M 


V. Tqfield 



j 62 


CASES IN TRINITY TERM 


i8i4. V. TQ/kld{a) and Doe v. Lainchbury [b) were lately 
decided. 

COTHBEST 

against 

Lempbiere. 

Hichardson contra, argued that the copyhold lands at 
Crondall passed under the general words of devise in 
the will and codicil, there being nothing in the sub¬ 
sequent devise, except by a very strained construction 
of it, to manifest any intent to exclude them out of 
the general devise. To hold that they did not pass 
by the general devise, would be to hold that the 
testator, though he devised his whole real estate in 
lands in Great Britain^ meant to die intestate as to 
lands in Great Britain of which he had an estate 
of inheritance. And as to the effect of the sub¬ 
sequent devise, if the devise be not altogether am¬ 
biguous, it seems by the words « my two leases” to 
relate only to the testator's chattel-interest at Blansby^ 
and cannot be extended to the lands at Crandall with¬ 
out taking “ my two leases” to mean my two leases and 
also my four copyhold admissions. But supposing that, 
by reason of the reference to the lands in Crondally this 
devise must be taken to pass some interest in those 
lands, yet it docs not follow that it passes a fee. If the 
testator had devised his copyhold lands at CrmdaUy 
nothing more than an estate for life would have passed, 
and surely the term leases cannot import a greater 
interest. As to the cases cited they only shew that if 
the intent be apparent, the Court will give it effect; but 
here is not any apparent intent. 

Cw\ adv, xndt, 

(a) 11 £uit,%4^, (/;) //;V. 290 . 


Tlie 
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The following certificate was sent: 

We have heard this case argued by counsel and have 
considered it, and are of opinion, that John Lord 
Berkeletj took an estate in fee-simple, in the copyhold 
premises in question, situate at Crondall in Hampshire^ 
under the codicil of the said John Temple. 

Ellenborough. 

S. Le Blanc, 

J. Bayley. 

H. Dampier. 

June 29tli, 1814. 


1814. 


CUTHBERT 

against 

Lemfrierk. 


REGULA GENERALIS. 

Trinity term, 54 Geo. 3. 1814. 

IT IS ORDERED, That from and after the last day of 
this present Trinity term, the Seal-office shall be 
open from ii in the morning till 2 in the afternoon, 
and from 5 to 7 in the evening, during term and for 
10 days after every issuable term, and one week after 
every other term. And from ii in the morning till 
3 in the afternoon at all other times. 


END OF TRINITY TERIVf. 
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ARGUED AND DETERMINED 

IN THE 

Court of KING’S BENCH, 


IN 

Michaelmas Term, 

In the Fifty-fifth Year of the Reign of George III. 


Vaissier against Alderson. 

^BBOTTmovQ(i to discharge the defendant out of 
custody, and enter a common appearance, for a de¬ 
fect in the affidavit to hold to bail, the defect being that 
the affidavit, which was made by a third person, only 
described the deponent as of the city of London^ mer¬ 
chant.” And he contended that this was not conform¬ 
able to the practice or to the rule Mich, 1 5 Car, 2. 16629 
which requires “ the true place of abode of eveiy person 
who sliall make affidavit in court to be inserted in such 
affidavit.” And the use of inserting the place of abode 
will be done away, if so large a place as the city of JLon- 
don may be inserted, instead of the street or square, 
whfbhtds usually done. And tliough perhaps this misht 
VoL. III. N be 


JMondayt 
Nov. 7th. 

In an affidavit 
to hold to bail, 
if the deponent 
be described as 
“ of the city of 
London, mer- 
cliant,” it is 
sufficient. 
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1814. 

VAiaSIBR 

against 

Ali»brsok. 


*Tutsiajt 

Nov. 8th> 

An allegation 
that an action 
was depending 
in bis majesty's 
court of the 
Bench at West- 
minsiert is not 
sustained by 
proof of a plu- 
ries bill of Mid¬ 
dlesex; for by 
such allegation 
the Common 
Bench must be. 
intended. 


be a sufficient addition of the party upon an indictment 
against him, yet the practice has made a greater pre¬ 
ciseness necessary in an affidavit to hold to bail. 

Lord Ellenborough C. J. having ^referred to the 
statute of additions, i Hen, 5. c, 5. which requires that 
in original writs of actions personal, appeals, and indict¬ 
ments, additions should be made of the towns, or ham¬ 
lets, or places and counties, in which the defendants arc 
or were conversant, said that if the deponent gave him¬ 
self the same addition as would be good in an indict¬ 
ment against him for perjury, he saw no reason why it 
should not be suiBcient in this case. And the Court 
agreed that it was sufficient. 

Rule refused. 


Impey against Taylor. 

^^SSUMPSIT brought upon the misapplication of a 
sum of money received by the defendant for the 
purpose of discharging the debt and costs in an action 
depending against the plaintiff. 

The plaintiff declares, that at the time of the pro¬ 
mise, &c. a certain action had been brought and was 
depending in his majest/s Court of the Bench at West¬ 
minster, at the suit of J, S, See, Plea, general issue. 
At the trial before Lord Ellenborottgh C. J. at the Lon¬ 
don sittings, the proof in support of the above allega¬ 
tion was a pluries bill of Middlesex, which his Lordship, 
being of opinion that the allegation was to be understood 
as of an action depending in the Common Pleas, held 
insufficient, and directed a nonsuit. ^ 

I a Biohardson 
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Richardson now moved for a new trial, contending 

that ‘‘ his majesty’s Court of the Bench” might mean 
either the King’s Bench or Common Bench; and he 
said that by this designation both Courts are described in 
several statutes, ^and particularly in the stat. 27 Eliz, 
€, 8. they are called the King’s Bench and the Common 
Bench; and the stat. 31 Eliz, c. 1. speaks of the Chief 
Justices of either Bench. So in Rsx v. Leonard (a) it 
was held that Curia de Banco nostro signified the King’s 
Bench. And here, if the allegation was ambiguous, the 
defendant ought to have demurred. 

Lord Ellenborough C. J. In the case in Strange, 
the Court considered the words Curia de Banco nostro 
as spoken in the person of the king, and therefore equi¬ 
valent to calling it the King’s Bench, as if the king had 
said “ our Bench.” But here, supposing the words 
“ Court of the Bench” to be equivocal, the addition of 
“ at WestminsiC7'” designates by its locality the Court 
of Common Bench ; the Court of King’s Bench would 
have been wheresoever, &c. 

Per Curiam, Rule refused. 


(<?) I Sir. 30a 


Blake and Others, Assignees of Stratford, a 
Bankrupt, cigaimt Nicholson. 


ROVER for ceitain numbers or parts of a printed 
work, called Dr. HavoJcefs Commentary on the 
Bible. Plea, general issue. At the trial before Lord 


en\||re work, has a lien upon the copies not dcltTered for his general 
printing the whole of those numbers. 

■ N a 
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Tm^kV 

against 

TAYjUOE. 


Tuesday, 
Nov, Sth. 


A printer em¬ 
ployed to piint 
certain nnm* 
bers, but not all 
conSecutWe 
numbers, of an 
balance due for 


Ellen- 
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Blake 

against 

Nicholson. 


Ellenhorough C. J. at tKe Middlesex sittings after last 
term the case was this; the defendant, who was a 
printer, had been employed by Sif'alford, before his 
bankruptcy, to print several numbers, not all consecu¬ 
tive numbers, of the said work; of which he printed 
in the whole 8750 copies, and delivered to Stratford 
5987, and the residue remained with him in his ware¬ 
house* Stratford supplied the paper for printing the 
several numbers from time to time as they were to be 
printed ; and a separate charge was made by the defend¬ 
ant for the printing of each number, amounting in the 
whole to 494/. 2s,, of which Stratfot'd had at different 
times paid 185/. on account. Afterwards be¬ 

coming bankrupt, the plaintiffs, as his assignees, applied 
to the defendant for the delivery of the copies remaining 
in his hands, tendering to him so much as was due for 
the printing of those copies, in proportion to his charge 
for the whole. The defendant refused to deliver them, 
insisting that he had a lien for the whole balance. Hia 
Lordship upon this evidence considered the work as one 
entire work, and directed a nonsuit. 

Gurney moved for a new trial; and contended that the 
defendant had a right to detain only for the prjee of print¬ 
ing the particular copies remaining in his hands, and not 
for the general balance. The printing was done sparsira, 
upon distinct, and some of them, not consecutive num¬ 
bers, and the materials w^cre supplied at several times 
and in distinct parcels, and the charges were made se¬ 
parate and distinct upon each number; the lien there¬ 
fore ought to extend no farther. General liens were 
not favoured in the law, and the inconvenience might be 
gre^t, if they were to be extended throughout a whole 

workj 
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work, however voluminous, such as the Encj'^clopoedia 1814. 
for instance, which might be in progress for more than bIai^ 

20 years. against 

NlCi!Oi>SON« 

Lord Ellenborough C. J. I think the defendant 
had a lien for the whole balance, the work being an 
entire work in the course of prosecution, upon the same 
principle that a tailor, who is employed to make a suit 
of cloaths, has a lien for the whole price upon any part 
of them. It would be inconvenient if he was obliged to 
make stops in the course of the work; the nature of 
the work affords a reason for his general lien. 

Le Blanc J. The supplying the paper from tim^ 
to time did not make it the less one entire work. 

Baylf.y j. He docs a certain portion of one entire 
work. 

Per Curiam^ Rule refused. 


Taylor ogainst Brooke. ivedtmiay^ 

Nov. 


^ASE against the sheriff of the county of Chesta' for 
taking insufiicient sureties in a rej)levin bond. The 
plaintiff declares that whereas in a certain messuage or 
dwelling house and premises situate at Stockpor t^ he took 


Where plaintiff 
declared th.it in 
a certain mes¬ 
suage or dwel¬ 
ling-house and 
premises, &c. he 
distrained tor 


and distrained certain goods, &c., as a distress for ccr- the rent of the 

^ said premises 

tain arrears of rent, to wit for the sum of 33/. 12s. then with the ap* 

^ , y, purtcnanccs, 

due and owung from one ijeorton to him jor the rent of by virtue of a 

the said premises with the appurtenances, by virtue of a thereof 

of a lease of two 
messuages, re¬ 
serving a rent, and of a notice of distress for the rent of the two messuages, was held not to 
be a vadance. 

N 3 certain 



170 

i8i4* 

Tavloh 

agamt 

Brooke. 


CASES IN MICHAELMAS TERM 

$ 

\ 

certain demise thereof made to the said Gorton^ render¬ 
ing rent for the same; and so the plaintiff goes on to 
charge the replevying of the said goods, and the pro¬ 
ceedings thereon, and that the defendant did not take 
from Gorton and two responsible sureties, such a bond 
as the statute requires, but wholly neglected so to do. 
Plea, general issue. At the trial at the last Chester 
assizes the lease was produced, which a]ipcared to be a 
demise of messuages, rescrvhig a rent for the same, 
and the notice of distress pursuing the reservation in the 
lease was for the rent of tlie t*wo messuages. It was 
objected that here was a variance, the declaration 
allying the distress to have been taken for rent due in 
respect of a messuage or dwelling-house and premises, 
the proof shewing it to have been for rent in respect of 
two messuages; and thereupon a verdict was found for 
the plaintiff, with liberty to the defendant to move for a 
nonsuit. 


Benyon now moved accordingly, renewing his ob¬ 
jection ; and he contended that if a man demise his 
messuage and premises, that will not carry another 
messuage. 

But Lord Ellenborough C. J. said that the word 
premises here might be considered as a word of cumu¬ 
lative description. And Bayley J, the plaintiff dis¬ 
trained in one messuage for rent due upon that and 
another. And Dampier J. also said that the word pre¬ 
mises in the declaration might include the other mes- 
niage. 


Per Curiam, 


Rule refused. 
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Doe, on the Demise of Browne, against 

Greening. 

JECTMENT. At tlie trial before Dallas J. at the 
last assizes for the county of Gloucester the case was 
this: 

Thomas Wylde being seised in fee of the remainder, 
expectant upon the several deaths of three persons, of 
one undivided moiety of a mansion-house, farm, and 
lands with the appurtenants, situate at Coscomb^ and 
also of one undivided moiety of the manor of Farmcott, 
and of the messuages, farms, and lands with the ap¬ 
purtenants situate within the said manor in the parish 
of Gaiting Power^ in the county of Gloucester^ by his 
will dated the 24th of January 1789, devised to his son 

P, Wylde Browne “ all the estate and interest what¬ 
soever which I have or can claim either in possession 
or reversion, of or in any lands, tenements and here¬ 
ditaments at Coscomb in the county of Gloucester^ to 
hold to my son his heirs and assigns for ever.” The 
testator died, and after his death, and the death of the 
last of tHe three lives, i 2 . B, W. Browne entered into 
possession of a moiety, of the mansion-house and lands 
at Coscomb, and of the manor of Farmcott, anti the farms 
and lands within that manor, and afterwards died intes¬ 
tate leaving a son the lessor of the plaintiff, who brought 
this ejectment for the moiety of the manor of Fai'mcott, 
&c. And in order to shew that the said moiety, &c. 
passed under the said devise, the plaintiff offered to give 
in evidence, that the estate at Coscomb formerly belonged 
to one Tracy, w’ho devised it to his grandson in tail, 

N 4 with 
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Wedittidiy, 
Nov, 9th. 


Devise of ** all 
the estate and 
interest what> 
soever, which I 
have or can 
claim, cither in 
possession or 
reversion, of or 
in any lands, 
tenements, and 
hereditaments 
at Coscomb 
Held that evi¬ 
dence was not 
admissible that 
another estate, 
not at Coscomb, 
was formerly 
united and had 
been ever sinct 
enjoyed with 
the estate 
at Coscomb, in 
order to shew 
that it passed 
under the de¬ 
vise. 



CASES IN MICHAELMAS TERM 


172 


1814. 


Dor 
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OneENlNG. 


with a direction that his trustees should lay out the 
rents and profits during the minority of his grandson 
in the purchase of land near to Coscomb^ and settle the 
same; in pursuance of which the trustees in 1749 pur¬ 
chased the manor of Farnicott; and the two estates had 
ever since been united and enjoyed as one estate. The 
learned judge rejected the evidence, being of opinidh 
that as it appeared the testator had lands at Coscomb^ 
which was sufficient to satisfy the devise, evidence was 
not admissible to sliew that he intended to devise other 
lands not at Coscomb. 


Abbott now moved for a new trial upon the rejection 
of this evidence, though he admitted that the authorities 
were in favor of what the learned judge ruled. Bui he 
said the principal authority of Doe v. Oxenden («), 
beside that it was still pending in Doin, Proc,, was dis¬ 
tinguishable from the present; for though that was a 
devise of my estate which was treated as more 
favorable to the admission of explanatory evitlciure, than 
if it had been as here, a devise of “ my estate at,** and 

m 

still the evidence was adjudged inadmissible, yet there is 
this difference in favor of admitting the present evi¬ 
dence, that it relates to property near to Costomb, 
whereas in that case the evidence related to estates most 
of which were at a considerable distance from Ashton. 

Lord Ellenborough C. J, inquired of Abbott if he 
had any authorities; to whicii he answered that he had 
searched in vain; whereupon his lordship observed 
that the word “ pP was certainly a word of more 

% 

(a) 3 147* 

general 
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general description than “at;” and without some au¬ 
thority the court could not permit it to bo agitated that 
a word properly denoting local description, and not 
general description, could have a different sense given 
to it by the admission of evidence. 

Dumpier J. added that he was in the case of Doe v. 
Oxenden^ and nothing could be plainer than wliat the 
testator meant by his estate of A^hton^ if the evidence 
had been admissible, for he called all his maternal pro¬ 
perty his Ashton estate. 

Per Curiam, Rule refused. 


Arnfield against Bate and Others, 

^IIE plaintiff dccl ares that before and at the time of 
the promise of the defendants, they were severally 
and respectively indebted to him in divers sums of 
money, for goods sold and delivered to them severally 
and respectively, and for money lent and advanced to 
them severally and respectively, and for money paid, 
laid out, and expended by the plaintiff to and for their 
several and respective uses, and being so indebted they 
accounted with him of and concerning all the monies so 
due from them severally and respectively as aforesaid, 
and upon that account the amount of all the monies 
due from them severally and respectively to the plain¬ 
tiff, added and taken together, was found to be the sum 
of 2il, 6 s,y and thereupon in consideration that the 
plaintiff at their request would forbear and give time of 
payment to them, each and every of them, of the mo¬ 
nies due from them severally and respectively to the 

plaintifi^ 
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I)0£ 

againit 

GR£EN1NQ. 


Nov. 16 th. 

Where plaintiff 
d<clare«l that 
ihh ndants ac- 
crui.ted with 
liim for ^ill the 
nannies sevc- 
r.aiy due from 
tlicm, and that 
the amount of 
iuch monies 
was at/. 6j., 
and in consider¬ 
ation that he 
wculd forbear 
payment of th© 
monies seve¬ 
rally due from 
them, the j^ross 
amount of 
which WPS 

111. 6i., de¬ 
fendants under¬ 
took to pay the 
said sum, &c., 
and the plaintiff 
proved that the 
sum diie to him 
was2o/. 185. 
Held that this 
was a fatal 
variance. 
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Arnfield 

against 

Bate. 
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plointifi^ and the gross amount of which taken and 
added together was the said sum of 7.1L 6 $., for the 
space of 14 days, &c. they jointly promised to pay him 
the said sum of 21/. 6 s, in 14 days, &c. And the 
plaintiff avers that he did forbear and give time of pay¬ 
ment, &c. of the monies, &c. the total amount of which, 
taken and added together, was the said sum of 21/. 6 s, 
for the space of 14 days, &c. and long after, whereof 
the defendants had notice, but that theyj not regarding 
their promise, have not nor has cither of them, although 
afterwards, and after the expiration of the 14 days, &c. 
and often since duly requested, yet paid to him the sum 
of 21/. 6 s,i or any part thereof^ &c. Money counts. 
Plea, general issue. 

At the trial before Chamhre J. at the last Derbyshire 
assizes the plaintiff proved the sum due to him to be 
only 20/. iSs,; upon which the learned Judge directed 
a nonsuit, being of opinion, that as the sum laid in 
the declaration was not under a videlicet, the plaintiff 
was bound to prove that precise sum, and therefore 
this variance was fatal; but he reserved liberty to the 
plaintiff to move to enter the verdict for the sum 
proved. 

Clarke moved accordingly; and he suggested that 
the plaintiff ought to have recovered oh the count upon 
an account stated. 

But Dampier J. observed that as the plaintiff’s account 
with the defendants was not a joint account, he could 
not avail himself of the general counf. And upon the 
other point, 


Lord 
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Lord Ellenborough C. J. said that here the con¬ 
sideration was expressly stated to be the plaintiff’s for¬ 
bearing payment of 21L 6 s,, so that the forbearance of 
a precise sum was the substance of it, and the promise 
must be taken to have been made with reference to that 
sum. And though the two sums came very near to 
each other, yet that would not help the plaintiff, but he 
ought to have laid the sum under a videlicet, and then 
he would not have been bound by any particular sum. 


1814. 


Arnfielu 

against 

hATZ, 


Le Blanc J. The consideration of the defendants’ 
promise is the forbearance and giving time of payment 
of the several sums due which are stated to amount to 
2 il, 6 s, 


Dampier j. In the case of Durston v. Tuthan (a), 
where the declaration stated the consideration to be 
the purchase of sheep for 54/. i is. 6 d,, and the price 
proved was 54/. 12s. 6 d, Butter 5 . held the variance 
fatal, because the sum was not laid under a videlicet; 
which is decisive of the present. 

Pet' Curiam, Rule refused. 

(a) Cited in 3 r. R. 67. 


Glossop against Pole. 


'Thursday, 
Nov, loth. 


In case against 
the sheriff for a 
false return of 
nulla bona, an 
inquisition 
taken by him 

to ascertain the property of the goods taken under the fi. fa. finding them to be the pro¬ 
perty of a third person, not the defendant in the execution, is not admissible evidence 
for the sheriff. 

before 


^ASE against the dieriff of Gloucestershire for a false 
return of nulla bona to a writ of fi. &. against the 
goods of one Prestage, The question made at the trial 
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1814. before 'Dallas J. at the last assizes at Gloucester^ was whe- 
' ther the property in the gooda was in Ptestage^ or had 

Glossof 

against been before the execution, transferred by bill of sale to 
one Tret'S a creditor of Prestage^ or whether such transfer 
was fraudulent. The defendant offered evidence of an 
inquisition taken by him, to ascertain in whom the pro-, 
perty of the goods was, and of the finding of the jury 
under that inquisition that they were the property of 
Tyers, The learned Judge thought the r/viderice irfad- 
inissible, and the jury found for the plaiiitiff. 

W. E, Taunton moved for a new trial, on the ground 
that the evidence ought to have been received; for he 
said that it did not appear at the trial that the sheriff 
was indemnified by Tyers^ so as to make Tyers^ and not 
the sheriff, the real defendant, and tliis evidence w.i.s 
offered, not as conclusive against the action, but in mi¬ 
tigation of damages, to shew that the sheriff' had acted 
bona fide, and used the best means to ascertain the 
property. And in Parr v. Nemnan («), Grose J. cites 
Dalton 146, that where there is a doubt respecting the 
property of the goods, “ the safest course for the sheriff 
is to enquire by a jury in whom the property is; for 

being found by the jury that cxcuseth the sheriff.’* 
% 

And he also cites Gilh, Execution^ 21., “ If the sheriff 
doubt whether the goods be the defendants, he may 
summon a jury de bene esse to satisfy himself whether 
|hey belong to the defendant or not. This will justify 
him in returning that the defendant has no goods with-, 
in his bailiwick, and mitigate damages in an action of 
trespass, if the goods seized sho^d happen not to be 

(«) 4^.-S.633, 


5 


the 
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the defendant’s.” And Lord Kenyon seems to have ap*» 
proved bf the antliority of Dalton (a). It is true, in¬ 
deed, that in Latkoix) v. Earner (6), the sherilF’s inquisi¬ 
tion was holden not to be conclusive evidence for the 
plaintiff, because, being a mere inquest of office, it was tra¬ 
versable. And though Eyne C. J. and BuUer J. seemed 
to doubt whether it was admissible at all as evidence of 
property in a third person, yet the former expressly 
stated that in trespass where the sheriff was the real de¬ 
fendant, and not the nominal one, such an inquisition 
would be evidence to lessen the damages. Now that is 
like the present case, and with that object alone was the 
evidence tendered. 

Lord Ellenborough C. J. said that he should think it 
might perhaps be evidence, if the question were whe¬ 
ther the sheriff had acted maliciously, but beyond that 
he could not sec how it could be evidence. 

And Taunton agreed that it seemed to be considered 
in the same light by C. B. Gilhai^ for he, as well as 
Eyre C. J. put the case of trespass against the sheriff; 
and he added, that in the original edition of Dalton 
1623, he did not find the passage above cited by Grose 
in Fai'r v. Newman, 

Lord Ellenborough C. J. I believe it has been 
considered since that time that the evidence is not ad¬ 
missible in a case like the present. I remember con¬ 
versing with Lord Tkurlm upon the subject, who ridi¬ 
culed the idea of its being considered as admissible. 

Per Curiam^ Rule refused* 


177 

1814. 


Glossop 

agaimt 

Polk. 


(.} 4 r. S. 64$. (() 1 B. Bl. 437. 
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Thursday, 

Nov, loth. 

Affidavit to 
hold to bait 
“ that X. Sutton 
is indebted to 
plaintilf for 
money paid 
and laid out 
to the use of 
the saidX. Jack- 
sow,” held well 
enongh. 


Hughes against Sutton. 

^J^HE affidavit to hold to bail deposed that “ Bundle 
Sutton (the defendant) was indebted to the plaintiff 
for money paid and laid ont to the use of the said 
Mandle Jackson.^* And for this defect Pollock moved 
to set aside the bail bond. 

But Lord’ErxENBOROUGH C. J. said that as the name 
Randle Jackson had not before been mentioned, there 
was nothing to satisfy the word said unless Jackson were 
rejected; and therefore he thought that might be done. 
Per Curiam^ Rule refused. 


rrtiay, Groves agaiust BucK. 

Nov. xith. ® 


A contraO for 
the purchase of 
a quantity of 
oak pins, for 
the price of up¬ 
wards of ig/.« 
which were not 
then made, but 
were to be cot 
out of slabs and 
delivered to the 
buyer, was held 
not to be with¬ 
in s. 17. f>f the 
fttat. of frauds. 


^ASE for not accepting a quantity of oak pins. 
Plea, general issue. 

At the trial before Gihbs C. J. at the last Dorset¬ 


shire assizes, it appeared that in April 1813 the 
defendant agreed by parol to purchase of the plain¬ 
tiff, for a sum exceeding 10/. a quantity of oak pins, 
which were not then made, but were to be cut out of 
slabs, and delivered to the defendant at Weymouth, 
And the question made at the trial was, whether this 
contract was void by stat. 29 Car, 2. c, 3. s, 17. which 
enacts that " no contract for the sale of any ^oods, 
&c. for tbe price of 10^, or upwards, shall be good, 
except the buyer shall accept part of the goods, 
or give something in earnest to bind the bargain 


or 
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or in part payment, or that some note or memorandum 
hi writing of the bargain be made and signed by the 
parties to be charged.” It was urged for the plaintiff, 
that inasmuch as the goods were not capable of being 
delivered at the time of the contract, not being then in 
existence, the contract was not within this clause of the 
statute. And of that opinion was the Chief Justice, 
and ruled accordingly, comparing it to the case of 
To'wers v. Osborn («); and a verdict was found for the 
plaintiff. 

Gaselee now moved to enter a nonsuit, and he said 
that if it were res nova, the true reading of this clause of 
the statute should be divisim, reddendo singula singulis; 
that is, that the buyer shall accept part of the goods, if 
the contract be for the sale of goods capable of deli¬ 
very; but,if not, then there shall be earnest, or a memo¬ 
randum in writing. I^nd this construction will include 
every contract for the sale of goods, as well of goods 
to be made, as of goods made, which are certainly within 
the same mischief. And though Tonsoers v. Osbm'n was 
recognized in Clayton v. Andrews (b), it may be said of 
the latter case, that it went upon a very refined distinc¬ 
tion, such as would leave scarcely any case of future 
delivery within this clause of the statute.^ But the au¬ 
thority of both those cases seems to be narrowed by the 
subsequent case of Rondeau v. Wyatt, (c) 

Lord Ellenborouoh C. J. The subject matter of 
this contract did not exist in rerum nature ; it was In¬ 
capable of delivery and of part acceptance, and where 

(n) I S/r. S06. (t) 4 aioi. (c) a If, jSl. 6$. 

that 


1814. 

Groves 

UVCK. 
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Groves 

against 

iivCK. 


that is the case, the contract has been considered as not 
v/ithin the statute of frauds. In Rondeau v. IVijalt the 
tiling contracted for existed in the very shape and sub¬ 
stance in which it was to be delivered; and it was held 
that the circumstance of its being to be shipped on board 
vessels, to be provided by the buyer for expoi-tation, 

did not take the case out of the statute. And that is 
very good sense, for if the thing be capable of dc'livery at 
the time, why is it not done; but the same reason does 
not apply, where the goods are not deliverable. 


Dampier J. Tlie Court in Rondeau v. Wyatt dis¬ 
tinguished it from the two former cases, by saying that 
in those cases some work was to be performed. 

Per Curiam^ Rule refused^ 


Friday, 
Nov. 11 til. 


Phillips and Another against Price. 


A declaration T^EBT bv PkUltps and CotterelL as assignees of the 

by P. and a, ij .Jem / 2.- • * 

assignees of a shcnii of Uloucesterskirey against Price, upon a 

staiing that"^* replevin-bond. The plaintiffs declare that they dis- 
th^defendarul trained certain cattle, goods, and chattels of the defend- 
dueto^p ® certain sum of money then due to Phillips for 

good without rent, and the defendant made his plaint to the sherif!^ 

naming C, bai¬ 
liff. Both who thereupon took the bond from the defendant, and 

perwn^making three sureties, in double the value, conditioned for his 

may take'L appearing and prosecuting his action with effect against 

assignment of 
the replevin- 

bond, and sue jointly upon it. The dedaration need not set out the goods distrained: 
and if it state that the sheriff took the bond in double the value, conditioned for pro- 
cecuting, &c. and for making return of the gooik in the condition %enthne^t and thereupon the 
sheriff replevied the same, that shews that the bond was conditioned for a return of the goods 
distrained. And Ime declaration is not doable, because it alleges that the defendant did 
ii^t prosecute his suit with efiect, and hath not made^a return. 


the 
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the plaintiffs, for taking and unjustly detaining his cattle^ 

^ T 

goods, and chattels, in the condition mentioned, and for 
makinjor return thereof, if return thereof should be ad- 
judged by law, and thereupon .the sheriff replevied the 
same. And afterwards, at the next county court, See. 
the defendant appeared and levied his plaint, but did 
not prosecute his action with effect, and it was adjudged 
that the plaintiff’ should have a return of the said cattle^ 
goods, and chattels, yet the defendant hath not yet 
made a return. Whereby the said bond became for¬ 
feited to the sheriff^ and thereupon aftemards the 
sheriff, ,at the request of the plaintiffs, the averrants in 
the said cause, by indorsement on the said bond assigned 
it to the plaintiffs according to the form of the statute. 
By means whereof an action hath accrued to the plain¬ 
tiffs, &c. 


1814. 


Phillips 

against 

PftlCS. 


And upon demu'^er, E. Lawes insisted on the follow¬ 
ing causes assigned; ist, that it does not appear by the 
declaration that Cotterell made the distress os bailiff of 
Phillips^ or by what authority he made it; and the de^ 
claration ought to shew by what authority, as in Dias 
V. Freemmn (a), the declaration stated that the plaintiff 
distrained as bailiff. And this being upon special de¬ 
murrer, no inferrence can be allowed to supply the 
omission. 2dly, It does not appear that the plaintiffs 
were the avowants in the replevin suit, or that they were 
competent to take an assignment, or to sue as assignees. 
The stat. 11 O. 2. c. 19. s* 23. only authorizes the 
sheriff to assign the. bond to the avowant, or person 
making cognizance^ in the disjimctive; therefore the 

(<i) 5 195., 

V0L.IIL O declara- 
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Phillips 

{gainst 

Pkice; 


declaration ought to shew in which of those charactefii 
they Sue; for both cannot sue, the' interest of the oncf 
being very different from that of the other, the avow¬ 
ant being entitled to the value of the distress taken, 
or to a return of the goods, but the other only to costs# 
3dly, It does not appear by the declaration, what cattle, 
goods and chattds were distrained; whereas the com¬ 
mon practice is to declare that the plaintiff distrained 
the goods aftermentioned, and then in setting forth 
the condition of the replevin bond the goods ap¬ 
pear. 4thly, It .does not appear that the bond was 
conditioned for returning the cattle, goods, and chat- 
tels distrained, but only for returning the cattle, 
goods, and chattels in the condition mentioned; 
though a technical objection is good on sp^fi^ 
murrer. Lastly, the declaration is ill for duplicity in 
stating that the defendant did not prosecute his suit 
with effect, and also that he did not make a return; for 
either of those breaches would have been sufficient; if' 
he did not prosecute, that would have been a breach, 
and vice versa^ 


The CouH overruled all these objections singulatim. 
To the ist, \jix^EUenboTOUgh C. J. said that the decla¬ 
ration shewed that Cotterell made the distress jointly 
with Phillips^ for rent due to Phillips^ the person in- 
titled to it; and what could that mean but that they 
distrained in the respective characters of master and 
man ? And Dampier J. referred to Dias v. Preemarln 
To the 2d objection, Bayley J. observed that where the 
avowant and person making cognizance join, the judg¬ 
ment is that both shall have a return of the goods; and 
if both shall have a return and their costs, both are in¬ 
terested 
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tcrested in an action upon the replevin bond. And 
Dumpier J. said that Dias v. Freeman was decisive 
slgainst the objection, for it shewed that a person might 
take an assignment of the replevin bond and sue upon 
it, who was neither avowant nor person making cogni-^ 
zaiicc. And in Archer v. Dudley ifi) it was taken for 
granted that the avowant and party mdking Cognizance 
might join. To the 3d objection, the court answered 
that it was not usual to set forth an inventory of the 
goods in the declarationj^ To the 4th, Dumpier J. said 
the goods mentioned in the condition, must be the 
goods replevied, and those were the goods distrained. 
To the last, Bayley J. said that here the defendant in¬ 
stituted his suit, but did not prosecute with effect, and 
a return was awarded, and he has refused to make a 
return. And Dumpier J. added that you must negative 
both parts of the condition; if the party make a return, 
he need not prosecute his suit with effect; if he pro¬ 
secute his suit with effect, he need not make a return. 

Per Curiam, Judgment for the plaintiff 


«?3 

1814. 


PllILLIP» 

against 

Fiocib 


PoUock was to have argued on the other side. 

(a) xB.is" P, 381. «. 


O 2 
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JMondtyt 
Nov. 14th. 


The King against Letland* 


By charter "RY charter 2 Car. I. it was panted that the mayor, 

7 3. the Jl 3 ® T • » 

mayor of Liwr- bailiffs, and^burgesses of the town of Liverpool^ 

{d to be efectcd should havc power yearly, on the feast of St. Lakey to 

. choose, and name, one of themselves, to be mayor for 

the year ensuing. By another^charter, y it was 

appointed that there should be 41 of the burgesses, to be 

called the common council, of which one should be 

mayor, and that every person who should be mayor, 

should from the taking up of the said oiHce, be called 

alderman during his natural life, and that the mayor 

during his continuance in office, and for one year after 


clause, “ Et ulterius volumus, &c. quod quandocunque 


out of the 41 
common coun 
cilmen, and 
every mayor is 
appointed an 
alderman, and 
it is granted 
“ quod quan¬ 
docunque acci" 
derit aliquen* 
majoiem, See, 
aut aliquem 
vel aliquos de 
ballivis, vei de 
com muni con- 

cilio vill. pr*d. going out of office, and the senior alderman, and 
existent, obire, recorder, for the time being, should be justices of the 
suo.^vel ab offi- peace within die town; and the charter contained this 

ciis suis, amo- 
veri, vel dece- 

remJe'\uod ^^ciderit aliquem majorem, recordatorem, communem 
tunc, & in quo- clencum, aut aliquem vel aliquos de ballivis, vel de 

libet tali casu, 

al’ idonea per- communl concillo viU. prsed. pro tempore existent., 
yoneaperson®, obire, scu ab officio suo, vel ab officiis suis, amoved, vel 
tempusrad^ decedere, sive stare recusare, quod tunc & in quolibet 
lerad"* in ** idonea persona, vel al* idonem personae, de 

offic’ iiiorum tempore in tempus, ad & in offic* iUiu^, vel ad & in offic’ 

ate amot, vel 
obeunt*. sive 
stare recusant*, 

cligetur,*’ &C.; and by subsequent charters every alderman is appointed a justice for the 
town: Held that the defendant, who was a common councilman, and had once served 
the office of mayor, and acted as justice for the town, but had since quitted the town, and 
resided four miles distant, having only a bank there, and was an acting magistrate for the 
county, was not entitled to refuse to stand at a subsequent election of mayor, though 
the serving that office would compel him to remove his resident to the town, apd pre¬ 
vent his acting as magistrate for the county j and therefore the Court granted a man¬ 
damus to take upon lumtelf the office, be having been elected at such subsequent 
meeting. 

iilor* 
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illor* sic amot’, vel obeunt% sive stare recusanf^ elige-*^ 
tur,” &c., in such manner, time, and fonn as in that 
particular had been used before the making of the char¬ 
ter granted to the corporation 29 Car, 2.. By charter 
25 Geo. 2. reciting the appointment of justices of the 
peace by the former charter for the said town, and that 
by reason of its increase the number of justices was not 
found to be sufficient, it was ordained that the mayor 
should continue to be one of the justices for the said 
town, for four years after the expiration of his mayoralty, 
and that the four aldermen next to the senior alderman, 
w'hile they remained common council men, should be 
additional justices. And by another charter, 48 G. 3- 
reciting also the further increase of the town, &c. it was 
ordained that in addition to the mayor and recorder, 
every person, who should be an alderman, should, while 
he remained a common council man, be a justice within 
the town. The defendant was admitted in 1796 one of 
the common council, and in 1798 was elected mayor, 
and served, and the following year served the office of 
coroner of the town, and acted as a justice within the 
town for four years next after his mayoralty; soon after 
which, he quitted his residence in the town for one about, 
four miles distant, where he continued to reside ever 
since, having only a bank in the town, and was an acting 
justice of the peace for the county. On the i8th of 
October last (the charter day) the defendant, and another 
of the common council, were nominated for mayor; and 
after a poll the defendant was declared duly elected, 
having on the preceding day given notice to the town 
clerk, requesting him to make^it known to the return¬ 
ing officers, and burgesses, that if he should be elected 
mayor, he would not serve, unless compelled by law; 

O 3 which 


ft : 
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The Kiwa 
agmnit 
Lbvla.no. 
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i8l4« which notice the town clerk communicated, before the 
election, to the returnini; officers, and several of the 
against electors. Under these circumstances, in order to try the 

LbYLASD, •11 1 .n il 

question whether upon the construction of the charier 
7 3* the defendant had a right to give and abide by 

his notice, a rule nisi for a mandamus to him to take 
upon himself the office of mayor was obtained on a 
former day; and the case of Hejp v. Brown was men¬ 
tioned, in which it was said this charter had formerly 
come under the consideration of the Court. 

Scarlett and Richardson now shewed cause, and in 
addition to the above facts, stated from the defendant’s 
affidavit, that the duties of the mayoralty were such as 
to require the constant attendance of the mayor upon 
the spot, and that if the defendant was compelled to 
serve, he would be obliged to reside in the town, to the 
great inconvenience of himself and family, and would 
also be prevented from acting as a justice for the county. 
And they stated the proceedings in Rxx y. Brcnm from 
a MS. note to this effect: “ Brown was a resident in 
the town, and a widower with children. On the 24th 
of January 1783 a rule nisi was obtained for a manda¬ 
mus to him to hike upon himself the office of mayor. 
Brown had some days before resigned his office of com¬ 
mon council man, which resignation the corporation had 
refused to accept. On shewing cause, before the Court 
determined the question, the counsel for the corporation 
agreed to a compromise by accepting his resignation of 
the office of mayor, and to discharge the rule, taking a 
peremptory mandamus for a new election. Afterwards 
the corporation re-elected hiift; and a criming inform¬ 
ation was filed against him for refusing tto accept the 

^ office I 
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office ; which was tried at Lancaster, and he was found 
guilty, and afterwards brought up for judgment, and 
^ned 6 s, Sd ,' Lord Man^ld upon that occasion said, 
that refusing to stand did not mean an arbitrary refusal, 
but the party must have a reasonable and just cause- 
And both Willes J. and Btdler J. agreed that he must 
have a legal cause for reiflising.” It appears therefore 
that the import of the words “ stare recusare” in the 
charter of 3. was understood to mean upon a reason¬ 
able and legal cause- The charter certainly could not 
mean by those words, a refusal only upon such grounds 
as would be strictly a legal cause of exemption, for that 
would be making the words of none effect, inasmuch as 
>vithout those words every man, who had a legal cause in 
the strict sense, would be exempted. Unless therefore 
they mean upon reasonable cause, that is, not capricious 
but reasonable hi law, they mean nothing. Now here 
the cause of the defendant’s refusal is twofold; ist, as it 
affects him individually; 2dly, as it affects the corpora¬ 
tion and the community. Individually, he has already 
served the office, and there are others w'ho have not yet 
served ; and the acceptance of it now would require a 
change of residence; for the mayor, being the primum, 
mobile, must be resident on the spot; he is not like a 
common council man who may be summoned; and this 
change of residence must continue, not only during hia 
year of office, but during the four years he is afterwards 
to. continue a justice for die town, adly, The corpora¬ 
tion will be affected by the re-election of onu of its 
members before all the others have served; because I>y 
the charters of G. and G. 3. which appear to have been 


1814. 

The Kino 
against 


granted in con^quence of the increase of the town^ 
every person whq has served the p^ce of mayor is to be 

O ^ ajusdeo 
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a justice for the town; if therefore the some person may 
be re-elected while there are others who have not served, 
the consequence will be that the policy of those charters, 
which was to have as large a number of magistrates as 
possible, will be defeated, and the corporation will be 
abridged of the number of its magistrates. And the 
community also will suffer by the re-election of this de¬ 
fendant, for he wiU be obliged to forego the e^cercise of 
his office of justice of peace for the county. 

Lord Ellenborough C. J. said, that it did not ap¬ 
pear in v. Brawn that the Court considered a rea¬ 
sonable cause to mean one addressed to the discretion 
of the person making it, but only a legal cause. And 
he asked if it could be put by way of plea upon the re¬ 
cord, that this defendant had no house of residence 
within four miles of the town, and that it would be in¬ 
convenient to him to resort thither in order to execute 
the office of mayor, and afterwards of magistrate. The 
defendant knew the inconvenience, and yet remained a 
corporator. As to abridging the number of justices, it 
did not appear that the number was so diminished, as 
to create any inconvenience or tend to the obstruction 
of justice; if that were so, perhaps it might afford a 
legal excuse. But it did not follow that the whole 
number given by the charter of G. 3. was necessary; 
the charter might have provided for a redundancy. 
There were many causes of excuse, such as incapacity 
from sickness, or from poverty, which the words of the 
charter of ^^3, might contemplate, as forming grounds 
of refusal in the mouth of the elected, withoitt making 
it a matter entirely of discretion. And at all events it 

5 was 


»Si4, 

The Kino 
against 
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Was open to the defendant to return this matter to the 
mandamus. Wherefore the mandamus ought to go, 

Bayley J. If having once served the office of mayor, 
and justice, authorizes a refusal under the words stare 
recusare,” the defendant may return it 

Per Curiam («), Rule absolute. 

The Attorney-General^ Park^ Toppings Hqlrqyd^ and 
J, Clarlccy were in support of the rule. 


(fl) Dumpier J. was absent* 


Smedley against Gooden. 

^OVENANT upon articles of agreement made be¬ 
tween the defendant and J, Goodeity his son, of the 
one part, and the plaintiff of the other, for the taking 
and keeping by the plaintiff of the said Gooden as his 
covenant servant in his trade of a hosier, for the term of 
five years, and the articles contained the usual cove¬ 
nants to be found in indentures of apprenticeship, and 
the plaintiff assigned for breach that J. Gooden absented 
himself from his service during the term. After oyer 
of the articles, the defendant pleaded non est factum ; 
and also that the articles were made for the term of five 
years, contrary to the statute, whereby they were void. 

Demurrer to the last plea. Joinder. 

Puller in support of the demurrer, addressed himself 
to the objection made b]( the plea, and contended that 
the articles were not void by the i^. 5 Eliz, c, 4. by 
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The stat.5 A/ir. 
C.4. relates onl/ 
to such persons, 
who bind them¬ 
selves as ap¬ 
prentices, as are 
under age, and 
not to adults. 

It seems that 
contracts of ap¬ 
prenticeship 
which are void¬ 
able, are not 
avoided by the 
apprentice’s 
absenting him¬ 
self from the 
service. 


reason 
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reason that they were for a less term than seven years^i 
but voidable only, and he cited the opinion of Lord 
Hardmicke in Rex v. Nicholas^ Ipswich {a) to that 
e£^t; and he said that here the absenting himself from 
the service did not amount to an avoidance (d). But 
the Couift interposed by inquiring,whether it appeared 
«in any part of the record, that t/. Gooden the son was an 
infant at the time when the articles were entered into, 
for if he was an adult, the statute which relates only to 
persons under age, could not affect this contract; and 
tins woidd be an answer to the plea in limine. 


Scarlett contra argued that 5 EUz, c. 4. s. 26. did not 
require that persons bound to serve as apprentices should 
be under the age of 21; all that it required was, that they 
should be bound to serve for seven years at the least, and 
that the term should not expire before they should be 24; 
and by s. 41. all covenants to be made otherwise than is 
limited by the statute, are clearly void in law to all 
intents and purposes. Therefore in Gvppy v. Jen^ 
nings {c) it was considered that covenant would not lie 
upon an indenture of apprenticeship made for five years, 
it being pleaded that the apprentipe (juitted the service, 

* 

Lord Eixenbobough C. J. Can it be maintained 
that the statute of Eliz> was intcoded to limit the powers 
of an adult to contract for his labour* The statute 
may perhaps be thought capable of a variety of bad 
interpretations^ but it is to a considerable degree de« 
funct, and I do not think it can be successfully aigued 

(<l) Burr. S. C. 91. a Sir. xo 6 ^.^ Cas. temp, ffardvf. 323. 

See v. Coeksen, 16 £ast,.t$» ) x 4mtr. aj4* 


that 
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that one of its meanings was to restrain the binding, 'or 
I should rather say the contracting of adults for th^r 
own service. Here it does not appear but that the son 
was of age at the time of this agreement, and if he was, 
there is an end of the argument arising from the statute 
having disabled persons from binding themselves for a 
less period than seven years, because this person was 
hot within the statute. 
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Bayley J. The case of Guppy v. Jennings was 
cited and considered in Gray v. Cookson* Here the 
plea alleges no act of avoidance by the party. 

Per Curia)n{a\ Judgment for the plaiiitifl. 


(«) Dampier J. was absent. 


Foster against Stewart. 


Tuesday, 
Nov. X5th. 


A SSUMPSIT for work and labour by the plaintiff where the 
and his servants, and the money counts. Plea, prentice desert* 
pon assumpsit. At the trial before Lord Ellenbo* plViS’i’ship 
rough C. J. at the London sittings after last Michaelmas 


term the plaintiff was nonsuited, with .leave to move to fendant’s, and 
^ t 1 *1? u Jfcreted him- 

enter a verdict in his favour, with x 2/. damages, it the self until the 

Court should think the action maintainable in that form, Jap”Mii"d! 

when he dis¬ 
covered himself to the defendant, who carried him to if., to which place he worked hit 
passage, receiving his food, and during their passage to H. the plaintiff’s and defendant'a 
ships were within hail, but defendant did not make known to plaintiff that he had 
the apprentice on board, and on the arrival Of defendant’s ship at H. the apprentice 
wished to leave her, but defendant persuaded him to remain, promising him either 
wages or clothes and pocket-money, under which persuasion the apprentice sailed with 
him to £. and did duty as one of the crew, but received no wages, or clothes or pocket- 
money i Held that plaintiff was entitled to waive tlie tort, and bring assumpsit against; 
defendant for the work and labour of his apprentice, and tb recover a reasonable coflx^ 
fcasatioii for the services of the Upprehti^e from JGT. to 4. 


An4 
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An(I upon a rule nisi obtained for that purpose, the 
Court, on shewing cause, directed a case to be stated; 
the material facts of which are as follows: 

The plaintifi^ a ship-owner in Londm^ by indenture 
of the 2d of December 18 ii, took one Plumpton to 
be his apprentice for six years, and sent him on board 
his (the plaintiff’s) ship on a foreign voyage. The de¬ 
fendant is master of the ship Guilford of Shields^ and 
in August t8i2 , whilst his and the plaintiff’s ships were 
lying at St. John’s New Brunswick, Plumpton having, as 
he said, been ill treated by the master of the plaintiff’s 
ship, absconded, and went on board the defendant's 
ship, where he secreted himself without the defendant’s 
knowledge for two days, and until after the defendant 
had weighed anchor to sail from that place* When 
they had got about a mile from the land Plumpton dis¬ 
covered himself to the defendant, and told him who he 
was, and from what ship he had deserted. After this, the 
two ships in the course of their passage to Halifax were 
once or twice within hail of each other, but the defend¬ 
ant did not communicate to the master of the plaintiff’s 
ship, that he had Plumpton^on board. The defendant 
carried him in his ship to Halifax, to which he worked 
his passage, and for which he received his food. On 
the arrival pf the defendant’s ship at Half ax, Plumpton 
wished to leave her, but the defendant persuaded him 
to continue on board, and told him he would either 
give him wages or supply him with cloaths andi pocket- 
money. At this time the defendant’s ship was but 
thinly manned; and by this persuasion Plumpton sailed 
in her to England, and arrived at Qrimshy, and from 
thence sailed to Shields, where he was discharged, and 
immediately returned to London, and surrendered him¬ 
self 



m 
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Self to the plaintiff. During the whole of this period 
Plumpton did duty as one of the crew of the defendant’s 
ship; and the defendant has not paid him any wages, 
or given him any cloaths or pocket-money, and 1 2I. is 
a fair compensation for liis services from Halifax to 
Shields. 

The question for the opinion of the Court is, whether 
the plaintiff is entitled to recover; if he is, the rule to 
be made absolute; if not, the rule to be discharged. 


1SX4. 


POSTEK. 

against 

SiEWAftr. 


Gaselee contended that the plaintiff was entitled td 
recover, inasmuch as he might waive the tort, and sue 
in assumpsit. And 1st he observed that 12/. was fomid 
to be a fair compensation for the services of the ap¬ 
prentice from Halifax to Shields^ and it could hardly 
be denied but that an action of some kind would lie 
against the defendant for the services of the apprentice 
after his arrival at Halifax. Neither could it be doubted 
that in many cases where tort lies, assumpsit may be 
brought. In Hamhly v. Trott{a\ vhich was trover 
against an executor for a conversion by his testator. 
Lord Mansfield^ in shewing how an executor might be 
liable for torts committed by his testator, though not in 
an action in the form of tort, went much at large into 
the principle of waiving the tort, and bringing assump¬ 
sit. In most, if not in all the cases,” says Lord 
Manfkld^ * where trover lies against the testator, an¬ 
other action might be brought against the executor which 
would answer the purpose. An action on the custom 
of the realm against a common carrier is for a tort and 
supposed crime; the plea is not guilty; therefore it 


will 
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will not lie against an executor. But assumpsit, whicli 
is another action for the same cause, will lie. So if a 
man take a horse from another, and bring him back, 
an action of trespass will not lie against his executor, 
though it will against him; but an action for the use and 
hire of the horse will lie against the executor.” And 
again, “ But where, beside the crime, property is ac¬ 
quired which benefits the testator, there an action for the 
value of the property shall survive against the executor. 
As, for instance, the executor shall not be chargeable for 
the injury done by his testator in cutting down another 
man’s trees, but for the benefit arising to his testator 
for tlie value or sale of the trees he shall.” So here 
upon the same principle, the defendant having, beside 
the tort committed in taking the plaintiff’s appren¬ 
tice, acquired to himself the service of the apprentice, 
wliich benefited him, an action for the value of such 
service will lie against him, in the same manner as it 
would survive against his executor. And that the service 
of the apprentice, which w'as acquired by a tortious act,, 
belonged to the plaintiff is clear from Curtis v. Bridges{a)y 
where it was held that if the master of one ship take a 
servant that belongs to the master of another ship, 
whatsoever wages he receives from the King upon his 
account, shall be to the use of the first master, being ac¬ 
quired by the labour and industry of his servant. Also in 
HiU v. Alkn which was a bill brought by an appren¬ 
tice who had run away from his master and gone on boafd 
a ship that had taken a prize, his share of which was ‘ 
claimed by his master, Lord Hardwieke said, In ge¬ 
neral the master is entitled to all that the apprentici^ 


ConA , 4JO. {}) I Vt$, 83. 


shall 
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fiball earn, consequently if he run away and go to a differ- 1814. 
ent business, the master is entitled at law to all his earn- " 

1^0 S*1 £tE^ 

ings.” These authorities establish the principle; h\itEad£S ejraiHSt 
V. Vandeput{a\ and lAghily v. ClomUm{b)^ decide the SrswAfcT* 
question. In the latter, Man^eld C. J. has set the 
matter upon the true ground: for he said, “ that the 
defendant wrongfully acquires the labour of the appren¬ 
tice, and the master may bring his action for the seduc¬ 
tion. But he may also waive his right to damages for 
the tort, and may say that he is entitled to the labour of 
his apprentice; that he is consequently entitled to an 
equivalent for that labour, which has been bestowed in 
the service of the defendant.’’ 

Scarlett^ contra, argued, that independently of the 
decision last cited, which was founded upon Eades 
Y. Vandeputi and was a misapplication of the prin¬ 
ciple laid down in Hamhly v. Trott^ it would be 
difficult to shew that the plaintiff in this case c^ould 
maintain assumpsit. And Eades v. Vandeput could not 
be correctly reported ; for it is stated to liave been an 
action for wages, but if so, how could it be material to 
charge the d^endant with knowledge? Knowledge 
could not be material if the action was upon an implied 
contract, and therefere it should rather seem that the 
action must have been for the seduction. The record 
of that case has been searched for in vain, and 
Lord Erskiney who is reported to have moved it, 
has been applied to, but has no recollection of it. 

Then as to the principle upon which a man may waive 
toirt, and bring assumpsit; wherever money is in the 

(0) (}) i Taunt, 11%. 

bands 
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hanils of one man which he ought, in equity and good 
conscience, to pay over to another, the law will imply a 
promise on his part to do what in equity and con¬ 
science he ought to do; and therefore if a man receive 
the fees of an office^ which office belongs to another, 
he to whom the office belongs shall have money had 
and received against him (a). So if a man take the 
goods of another and sell them, the owner of the goods 
may waive the trespass, and sue him for money had 
and received, affirming the sale, because he being in 
equity and conscience bound to pay over the proceeds 
to the owner of the goods, the law will imply a promise 
by him so to do* But what the plaintiffi contends for is 
very different, for he would have it, that if a man se¬ 
duce the apprentice of another, the law will presume 
that he contracts to pay the master for the service of 
the apprentice, and therefore the master may have an 
action against him for work and labour; but as well 
might it be said that if a man take the goods of another, 
the owner of the goods may have assumpsit against him 
for goods sold. No such principle, however, is to be 
found in Hamhly v. Trotti or in any other case, and it 
would be confounding the distinction between actions if 
any such principle could prevail. As to the case put 
by Lord Mansfield pf a man’s taking another’s horse, 
fitc. he only meant tp shew that trespass would not lie 
ag^st to executor, though it would agamst him; but he 
never meant that he who took the horse would be liable 
to an action ffir the use and hu*e; at least if he so 
meant, it may be answered that he has cited no au¬ 
thority for it, and it is not founded in principle. And 


(a) See Arif v. StAteley, % Mod, aSo. 


as 
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as to Lightly v. Clouston^ Man^eld C. J. seems not to 
have been quite satisfied with it, or with Smith v. iibrf- 
son (a), which he thought difficult to distinguish from 
it; the distinction, however, is this, that there the as¬ 
signees only affirmed the contract which the bankrupt 
had made. 


1814. 

Foster 

against 

Stcwakt. 


Gasdee in reply. By the same rule that the assignees 
in Smith v. Hodsmi were at liberty to affirm the con¬ 
tract of the bankrupt, the plaintiff here was at liberty 
to affirm the contract of his apprentice; both were in 
fraud of the parties really interested. And if a party 
may w’aive the tort and bring money had and received 
upon the principle that ‘ the monej% in point of moral 
right, belongs to him (i), why may he not upon the 
same principle waive the tort and bring assumpsit for 
work and labour, where he is entitled to the w'ork 
and labour? Both remedies are opien to him. So 
trespass lies against a man who is in wrongful posses¬ 
sion of another’s land, yet the owner of the land may 
choose whether he will treat him as a trespasser, or 
have assumpsit for use and occupation; though he 
cannot have assumpsit after he has treated him as a 
trespasser, (c) 

Lord Ellenborough C. J. When this case was 
before me at Nisi Pritis, the plaintiff’s right to recover 
was rested upon Eades v. Vandeput; and it occurred to' 
me at that time, and afterwards still more strongly upon 
looking into that' case, that it is but a very loose note; 

(a) 4 T. H. ait. [h) Kitchin r. Camphell^ 3 IVHt, 3^. 

(c) Birch V. IVrighti I T. R. 378. 


VoL. III. 
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for as to the defendant Vandeput^ who was in the king’s 
service, supposing on action for work and labour could 
have been maintained, yet it was work and labour for 
the king, and not for Vandeput s and therefore in his 
character of captain of a ship of war he could not have 
been the object of such an action. It does not appear 
however by the note of that case what die form of the 
abtion was^ if the captain had enticed away the appren¬ 
tice, perhaps he might have been liable to tort. But 
under the uncertainty both of fact and form which 
attends that case, I think no veiy material argument 
is to be derived from it However there are two other 
cases, which do affiird an argument more pregnant and 
important for the Court to consider; I allude to the 
cases of Hambly v. Trotti and the more recent case of 
Lightly V. Clouston, I own 1 should be more inclined, 
for the better preserving the simplicity of actions, to 
hold that where die seduction is the cause of action, 
the action ought to be in tort for the seduction: still I 
should go the length of holding with the case in 
Salield{a)^ that where the apprentice in the course of 
his service hi^ acquired a chattel, trover would lie for 
it; or if that chattel had been converted into money, 
that the master might follow it in all its representative 
forms. But when it comes to substituting the apprenr, 
tice as. an agent of the master for forming a spemfio 
contract, it seems to be going somewhat &rther than . 
the necessity of the case requires,^ or the authoriti^ ^ 
prior to v. TroU apiiear to warrant What. 

Lord Man^ld said in Hambly y. Trdtt^ “ that if a 
man take a horse from another, and bring him back, ' 
trespass will not lie against his executor, though it 


t«) Sarier ». Salk. 68- 


wiU 
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will against him, but an action for the use and hire of 
the horse will lie against the executor,” I can only con¬ 
ceive to be founded on an assumption that the action 
for the use and hire of the horse would also have lain 
against the testator, because an executor is liable upon 
a supposition that his testator would also have been 
liable to the same species of action ; for an executor is 
liable ill the representative character which he bears to 
his testator. The difficulty therefore is in taking the 
first ste|.», and saying that the tort may be waived for 
an action for use and hire upon the contract; that 
being somewhat different from an action for money had 
and received for the produce of goods sold by the 
sherilF; or the case of Smith v. Hodson, where assumpsit 
was held to lie by the assignees upon a contract made 
with the bankrupt. In this case, upon the authority 
of Hamhly v. TtoU, in which the power to waive the 
tort and take to the contract is put by Lord Man^ldy 
and illustrated by the case of cutting down trees, it is 
argued that an action for the work and labour of the 
apprentice, that is for the benefit acquired by the de¬ 
fendant from the service of the apprendee, is maintain* 
able. In Lightly v. ClousUm the same case was before 
the Court, and it seems as if the Chief Jusdee upon 
that occasion ^tertained nearly the same doubts as I 
do now; but he appears to have yielded to the audio* 
rides, and to have considered that the master might 
wmve the tort and a^pt the contract. I think there* 
fore that these cases^ to the authority of which I ben<^ 
go the length of the present case, though 1 must ^nfhss 
that I do not accede to them with the sameiC^nviction 
that I do to many odiers. - 

Le Blanc J. I think it has been decided in many 
cases that tort may be waived, and an action on con- 
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tract substituted. I think also that by the help of » 
few principles the Court will be warranted in determin¬ 
ing this case in favour of the plaintiff. It is clcaily 
established by all the cases that the master is entitled 
to the labour and eai*nings of his apprentice, during the 
whole term of his apprenticeship. It ^is likewise esta¬ 
blished by the cases, that if those earnings have got 
into the apprentice’s hands,, the master may claim and 
recover them. *That was clearly determined in the 
case cited from equity, where the apprentice having left 
his master and gone on board a privateer, became en¬ 
titled to a share of a prize; the case was afterwards 
compromised, but tlie opinion of Lord Hardnsaicke was, 
that the master was entitled to all that the apprentice 
earned; and although the share had not got into the 
apprentice’s hands, yet it was to be considered as earn¬ 
ings, though in the shape of a share of prize, because 
it was in the nature of a compensation for the labour 
and industry of the apprentice. Also in several cases 
it has been determined with respect to the sheriff who 
sells goods, or with respect to a person who is in pos¬ 
session, by wrong, where the party might bring tort if 
he pleased, yet he may maintain an action founded on 
contract. In the cases which have decided that money 
had and received may be maintained without any 
privity between the parties, though it has been truly 
said that those decisions are founded upon the principle 
that the money belongs in justice and equity to the 
plaintiff, yet in order to attain that justice, the law 
raises a promise to the plaintiff as if the money were 
received’to-his use, which in reality was received 'by a 
tortious act. These instances are independent of those 
put by Lora Man^eld in Hamhly v. Trstt; which he 

puts 
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puts as clear law though he does not cite authorities for 
them. ' As in the instance of the executor being charge¬ 
able for the trees cut by his testator; that imports that 
the owner of the trees might waive the tort, and bring 
an action as for trees sold and delivered. In the same 
manner the case of a man taking another's horse, im¬ 
ports that the trespass may be waived, and an action for 
the uSe and hire of the horse substituted. And these 
cases are independent of Lightly v. Ckmton^ which is a 
determination on this particular point. As to Lades v. 
Vandejput^ it would hardly be a sufficient authority as 
it stands upon the report alone, without farther in¬ 
quiring into the form of action, for the Court to found 
their decision upon, except so far as it supports the 
general proposition that 1 set out with, that the master 
is entitled to the earnings of his apprentice, and that 
the Court will follow those earnings wherever it can. 
Here undoubtedly the plaintiff might have maintained 
tort for die wrongful detaining of his apprentice 5 but, 
inasmuch as the defendant has had a beneficial service 
of the apprenticf, the plaintiff may waive the tort and 
require of him the value of the benefit. I should also 
be inclined to consider that as there was a contract, the 
master might avail himself of it, as the apprentice was 
under an incapacity of making any contract except for 
the benefit of his master. I should consider it in the 
same light as where a party purchases under the sheriff^ 

and has not paid, the party interested may avail him- 

* 

self of the contract made with the sheriff. Upon these 
grounds J think this action |s maintainable, 
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Bayley J. To decide that this plaintiff is not en¬ 
titled to recover, would be to overrule the decision of 

P 3 Lightly 



t 
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e^einst 
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Z^Uly V. CUmtton^ and also to Impeach the doctrine 
in Jfambljf v. Trott^ Both cases a|^>ear to have been 
well considered, ^d4:|0^ipontra|pr^authori|4es have been 
produced; and I am not aware ibet tStiey contain prin* 

^len been laid 

Agam ^^I 9 ^JSmSL hiang assumpsit; 

ai|Ain'no.in9lance thfi^. J^ 4 W^ ^jmK^ will that be pre- 
judicial, to diye.^ d^^danti because In assumpsit the 
party cnnnot receiver more than in an action of tort; in 
many instances he will recover less. And oftentimes 
there would be a defect of justice if this could not be 
done. After the death of tlie tortfeazer the action as 
far as it respected the tort would not be maintainable, 
and therefore there could be no remedy by way of 
action at all unless the tort could be waived. Thus in 
fhe case of taking goods, unless the tort could be 
waived, no action at all would lie after the party’s death. 
Founding myself therefore on the principles laid down 
in Hamhly v. Trotty and upon the decision oi LagJitfy r. 
Clouston, I think this plaintiff is entitled to recover. 


Rvde absolute (a)^ 


id) jD«9t/MrJ. was absent. 
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GkbBo^' Goff’s Case. 


V y ^4 


Thurti^ 
Nov. tjih. 


^OFFwta omnniittadto tlM^eotmty gaol by warrant A warrant of 
ofnrojiutiCM, vp«n cooipkilit made a^stUin 
for that he having bee duly- q)pobited cdlectwr of the '*’* 

rates for the parish oi^Miekimmdf porsaant to stat. parish of 
25 G. 3. c, 41., refused to account^ and pay over the 
monies collected by him by virtue of the act, to Wi S.y a^iisThim*lor 
the person duly authorized to receive them; and the colint"and*pay 
justices adjudged that he should be committed to the «■ monies 

collected by 

gaol, there to remain without bail or mainprize until he him* adjudging 

should have made a true and fair account, and until be committed 

such money, as upon the said account should appear to there* o'icmaia 

be remaining in his hands, should be paid by him or his made°a*^ 

sureties to W>S»i and they required the keeper of the account, 

, . , and until siich- 

gaol to receive and safely keep him until he skotdd be money as 
discharged by due course of km. And because the war- afcount*houid 
rant directed that he should be detained “ until he was ® “ *** 

discharged by due course of law/* Cui'wood on a for- 
mer day obtained a habeas corpus, contending that by him or his 
the warrant was void; and he cited ybjr/fys case (fl), held well,al- 
Bracy's case (fi), Hollir^shead*s case(c), and Baldwin v. chnS^by d?”' 
Blachnore(d). 

him unlil he 
^ should he dts- 

And now (the prisoner having been brought into charged by du$ 
court, and the warrant read) Marryat contended that 
the commitment was well enough. And he agreed to 
the cases of commitments by commissioners of bank¬ 
rupt, which had been adjudged ill upon a similar ob- 


(d) X Salk 3S *• cited x Zd. Raym, xoa 
(s) %ld.Raym%Zs\, S. C. x Sdfk, 35x« 

P4 


( 5 ) X Li. R/^m. 99. 
(i) iJRarr. 60a. 

jeetion ; 
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1814. jection; but Ke distinguished those cases, and all the 

" cases cited, from the present, because here the warrant 

Gorr, did contain an adjudication, conforming strictly to the 
act of parliament, viz, that Gq/^should be committed 
to the gaol, there to remain until he should have made 
a true and fair account, &c.” And therefore here the 
concluding part, “ until he shall be discharged by due 
course of law,** shall not vitiate, but shall be taken with 
reference to tliat which precedes, and shews for what 
time those words are to be understood, i. e. until ho 
shall account and pay over the monies. And this dis- 

I 

tinction is peculiar to the present case. 

Cur-sood, contra, relied on the cases cited upon ob¬ 
taining the writ, and contended that this being a com¬ 
mitment in nature of an execution, and not like a 
commitment to answer for a crime, where the party is 
necessarily committed until discharged by due course 
of law, some time ought to have been stated with 
certainty. 

• i 

Lord Ellenborough C. J. If there was any un¬ 
certainty on the face of the commitment I should have 
agreed with the argument. But coupling the premises 
with the conclusion, is it not in effect the same gs if the 
W'arrant had directed the gaoler to detain the party 
until he had accounted ? We must read the warrant 
as if the magistrates had iii the conclusion recited over 
again the adjudication, 

Le Blanc J. Some precise authority ought to be 
shewn to justify the Court in adopting the objection 
mode to this warrant. When the party has accounted 
. ^ and 
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an^ paid over the money, he will be entitled to be dis¬ 
charged by due course of law# 

Per Curiam (a)f The Prisoner remande:!. 

(a) Dampier J. wa* absent. 


1814. 


Ex parte 
Goff. 


Birley, Assignee of Holt, Bankrupt, against 
Gladstone and Another. 

ASSUMPSIT for money paid, money had and re- where by char-* 

ter-party the 

ceived, &c. Plea general issue. At the trial ftip-owrjcrs 
before Lord EUenborough C. J. at the London sittings JeSe*a 1 ruIl** 

after last Hilary term, a verdict was found for the fre^ghter"?obad 
plaintiff for 2020I, los, subject to the opinion of the the same, and 

sr. . •* * • to pay so much 

Court upon the following case: for eveiy ton of 

flax, &c. which 

On the 30th of July 1812, before the bankruptcy of rhouldbe de- 

Holt, by deed of charter-party beween the defendants kJng^bMms 

owners of the ship Atlas of the one part, and Holt of 

the other, the defendants for the consideration therein- for demurrage, 

and the parties 

after mentioned let to freight the said ship to Holty his mutually bound 

executors, &c, for a voyage at and from lAverpool to especially the 

WyLurg or Cro?istadty as directed by the freighter, his Jhlf^hip?her 

agents or assigns, in case the ship could with safety tackle, and ap- 
O'- M purtenants, and 

from capture, seizure, or condemnation, enter and dis- th« freighter 
charge her cargo at either of the said ports, with liberty laden and put 
to the freighter in the course of the voyage to call at smn*for 
Gottenburgh for orders, and in case the ship should 
enter and discharge her cargo either at Wyhurg or 

ter-party: 

Held that the 

ahip-owners had not a lien upon the gemds bronght home to £. for a sum of 

money claimed to be due in respect of goodi Which Were put on bdard at the loading port, 
but afterwards relanded, and restored to the agent of the fteighter,.under process of the 
law at the loading port, nor for a sum claimed for dekd freight, nor for a sum claimed 
for flcnmrrage. 




Cronstadt^ 
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Crm^adff then that she should load at Cronstadt *or 

Wyhurg^ as directed by the freighter, s return cargo t« 
be provide him for Liverpools bttt in case the ship 
could not with safety enter and discharge either at 
JVyhur^ or Crdnstadt^ then that she should, if so directed 
by the freighter, proceed to and deliver her cargo at 
StocJcholm and there end the voyage; and the defend¬ 
ants entered into the u^ual stipulations on the part of 
the owners, that the ship being tight, &c. should be 
ready on a given day to receive a full cargo, not em* 
ceeding 500 tons of salt, aiid sail to either of the 
destined ports, Stc., and there deliver her cargo to the 
freighter or his agents according to the bills of lading, 
and with all convenient speed receive on board a full 
and complete cargo of hemp, flax, tallow, or other law* 
ful merchandize, and sail there^th to Liverpool^ and 
there deliver die same to the freighter or his agents 
according to the bills of lading, &c., and that the ship 
shbuld be allbwed, for discharging her outtvm*d, and 
taking in her return cargo, 45 running days in the 
whole,' to commence from the time that the master 
should give notice that he was ready to discharge, and 
take in the respective cai^goes; in consideration of which 
HbU covenanted to load the respective cargoes in Zd-ber* 
paioly and at Cronstadt or Wyburg, and receive the same 
in Livefpotd aiid Russia within the days limited, and to 
pay freight tX, 5s. per ton of 40 bushels of salt taken on 
board, with lol, per cent, dietwn in lieu of pilotage 
and portchar^ on the obtward voyage, the same to be 
paiid on delivery of the said outward cargo of salt at 
the port of ^scharge in Riissia, and 12I. for evety ton 
of'f^ and hemp, shd 8?. for every ton of tallow, which 
should ba ildivered at the king’e beams 

with 
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with 15 /. per cent thereon in lieu of pilotage and port^ 
charges on the homeward voy^e, with the like rates of 
freight in proportion upon all other goods shipped at 
Liverpool^ the same to be paid on delivery of the said 
cargo at Liverpool by bills not exceeding three months, 
and it was stipulated that- the freighter might keep the 
ship on demurrage in Ibissia for unloading and reload¬ 
ing there, and for discharging at Liverpool at 15 guineas 
per day. And lastly, for the true performance of eveiy 
article, matter, and thing therein contained, the parties 
thereby mutually bound and obliged themselves, espe^ 
cially the defendants, the said ship, her tackle, and 
appurtenances, and Holl, the goods and merchandizes 
to be laden and put gn board the said vessel on the said 
voyage, each unto the other, and others of them, in the 
penal sum of 3000Z. sterling, to be forfeited and paid 
by the party delinquent to the party observant to the 
true and punctual performance thereof. 

Under this charter-party the ship sailed and arrived at 
Cronstadt on the 10th of October 1812, (O. S.) and was 
wholly discharged and reloaded with about 3<S2 tons of 
tallow and hemp in the course of that month, and the 
captain signed bills of lading for them, and there re¬ 
mained 61 bundles of hemp ready to be loaded, but the 
ship was apparently full. However the ice having blocked 
up the river on the 12th, the ship was unable to sail that 
year, and in KFehrmiy of the next year, the captain pro« 
posed that the hemp should be unloaded and reloaded 
with as much more as could be put on board, and it was 
found that she would contain about 35 tons more^ but 
the 61 bundles had by this tinie been disposed o^ and 
the .quantity wanted was ready at Petershurghf but wm 
never put pn board. On th^ ad of Map the passage 

5 was 
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1814. was clear for sea at Ciromtadt^ and on the 4th at Petett^ 
burgJu In the mean time Holfs agent at Petersburgk 

having drawn bills upon Holt in this country on ac* 
GtADs-ioNB, cargo, which bills had been re¬ 

turned dishonoured and protested, applied on the 3d of 
May to the custom-house at Petersburgh^ stating the 
circumstances, and praying that he might have the 
goods rclanded and restored to him. A decree was 
issued to demand the same from the captain or to 
learn his objections. The captain objected to the re¬ 
landing, alleging that he had given bills of lading for 
the goods; the customs required the bills of lading and 
charter-party to be producedf and upon seeing them 
^ made an order on the i ath of May conformably to the 
Jtmsian law, to unload a specified weight of tallow which 
was found to be equal to 149 casks, and bundles 
of hemp, to be returned to the agent, and if the captain 
objected, the police was to assist, On the 14th of May 
a warrant issued for that purpose, and the proper officers 
came on board and took off, the, seals from the hatches, 
(the captain having refused his consent) unloaded the 
goods specified in the order, and delivered them to the 
agent. While these proceedings were going on, the 
agent proposed to the captain to give him goods in lieu 
of those to be taken out, and complete his cargo with 
other goods, and on a different accoimt, to which die 
captain objected. On the 3d of June the ship was 
again cleared, after having been kept by a guardship, 
and was allowed to sail, and arrived at Liverpool on 
the l ath of July, The plaintiff paid the defendants 
2,3 74?. 8s. for the freight of the gCods which arrived at 
Liverpool, and required the defendants to deliver them, 
but they refused so to do, unlegs the plaintiff would 

also 
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al90 pay them the following sums, viz. 19X^1/. .1,2s* 
claimed to be due in respect of the tallow and hemp 
relanded at Cronstadt; which sum if the defendants are 
entitled to it, is right in amount; 372/. J2«.. claimed in 
respect of the space in the vessel, which had been 
always unoccupied after the second stowage; which 
sum if the defendants are entitled to it, is right in 
amount; 486/. 6 s* as equal to 31 days* demurrage, or 
compensation in the nature of demurrage. The plain- 
tiff in order to procure a delivery of the goods paid the 
defendants the above sums out of the bankrupt*s estate 
under protest. 

The question for the opinion of the Court is whe¬ 
ther the plaintiff is entitled to recover all or any, or any 
part of the said several sums. If the Court should be 
of opinion that the plaintiff is entitled to recover all, or 
any, or any part of them, the verdict to be entered for 
the plaintiff accordingly; if they should be of opinion 
that the plaintiff is not entitled to recover any or any 
part of them, a nonsuit to be entered. 

Liltledale for the plaintiff contended that he was en¬ 
titled to recover all the three sums,; and as to the two 
sums for unoccupied space, or in other words dead 
freight, and for demurrage, he argued that the case of 
PhiUips V. jBod2>(a).would be decisive against the claim, 
if it were not for the obligatory clause in this charter- 
party, binding the parties, the owners the ship and 
tackle, the freighter the good?, to be loaded, in a pe¬ 
cuniary, penalty. Here therefore the question was 
whether that clause made any difference, and could 
have the effect of crating a lien on the goods, beyond 

, («) IS 547* 
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that which existed by the general law. No instance w 
to be found where such an effect has been attributed to 
it, not one is stated in the treatises upon this subject, and 
it seems that it cannot be applied to mere breaches of 
covenant (ar). Whether it may not be considered as 
entitling each party in equity to a specific security on 
ship and goods respectively, which a court of equity 
will deal with, is another question. It does not appear 
that even a court of admiralty has ever acted upon it, 
and perhaps the utmost that they would do, would be 
to compel the party delinquent to give bail to the 
amount of the specific damage or demand made. But if 
this clause should be held to give a lien for the perform- 
ance of covenants, the consequence would be that the par¬ 
ty would have a lien for the minutest breach, where per¬ 
haps the damages were merely nominal, to the extent of' 
3000/. And it is not easy to conceive how goods exactly 
to that amount are to be ascertained, and with respect to 
the reciprocal lien upon the ship, a portion of which can¬ 
not be detained, that is a difficulty which renders it abso¬ 
lutely abortive. As to the sum claimed in respect of the 
tallow and hemp relanded at Crons/od/, it cannot be called 
freight, because freight is a reWai^d for the actual car¬ 
riage, not for the receiving of goods in order to be carried, 
and there' be no inception of freight till the ship has 
broken ground (d). So it was decided in Curling v. 
L(mg{e) although there the ship had actually cleared 
oiit for the voyage; and Blak^ v. Dixon{d) also shevs 
that nothing becomes due for freight by receiving the 

goods on board; and it was there said that ^^primH 

• • • **"■ 

(«) See Aih^t on Merchtnt Ships, zpt. 4th edit. 

(ij M»lkgt h, a. e.4. u 3. (c) 634, (dj %S, dr P. 321. 

facie 
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facie freight is not due until the arrival of the goods.” So 
in Mashtter v. BiMer (<?), where the bills of lading stated 
that the freight was to be paid at the shipping port^ 
Lord EUenhorou^ C. J. said that those words only 
meant that freight should be paid at the shipping port 
instead of the port of discharge, and by no means dis¬ 
pensed with the performance of the voyage.” Here then 
the voyage as it regards these goods having never been 
performed, nor even begun, freight cannot be due in 
respect of them; neither has the freighter taken back his 
own goods again, so as to charge him with freight pro 
rata itineris, for they were taken out under process in 
invitum of the freighter, and therefore he is not within 
the rule in Malyncy 98. This differs from a policy on 
freight, which attaches as soon as the goods are on 
board; for the reason of that is, that wherever the 
assured has a reasonable expectation which gives him a 
highly probable interest, such interest is enough to 
satisfy the statute, and therefore insurable. If then 
nothing here be due eo nomine as freight in respect of 
the goods relanded, whatever compensation the defend¬ 
ants may be entitled to in that respect falls under the 
denomination of dead freight, which reduces it to the 
4j[uestion upon the first ppint. 

M . 

Joy contra argued that the plaintIfF was not entitled 
to recover either of the three sums, inasuiuch as the 
defendants had a lien in.respject of'all three under th^ 
obligatory clause, .and if not in respect of all, at least in 
respect of the sum claimed for the goods rel^ded. 
ioid that the intention of the parties in the obligatory 

i M P* C. 84. 

clause^ 
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clause, was to give a reciprocal security by way of lieii 
upon the ship and goods, for performance of the cove¬ 
nants in the charter-party; for what, else could they 
mean by binding the ship and goods respectively, in a 
penalty for the performance of every matter contained 
therein? Unless the clause means this, it means 


nothing, and as the plaintiff would have it, it is a dead 
letter, whereas the construction ought to be ut res magis 
Valeat quam pereat. Then there can be no doubt that 
all these three sums are claimed in respect of the non^ 
performance of the matters contained in the charter- 
party, and therefore fall within the general intent and 
scope of the obligatory clause. But besides its general 
intent, if that should be thought doubtful, it has clearly 
a special intent as it regards the lien in respect of the 
goods relanded, for it especially binds the goods and 
merchandizes to be laden and put an hoards not the 
goods if they shall be catried and arrive : and therefore 
here the criterion upon which the party’s right to lien 
is to depend is expressly poi^^ted out, it is the putting on 
board; the lien is to attach upon the loading of the goods. 
Therefore at least for the sum claimed in respect of the 
goods relanded the defendants will be entitled. What was 
decided in Phillips v. Pedie was only applicable to a case 
where the charter-party did not contain this clause, and 
nothing was said touching the effect it would have. And 
as to the objection that there is not any instance in which 
a court of admiralty or other court has acted upon this 
danse, neither is there any where it has refused to act, 
and if there were it would not predude the party of his 
)ien, if upon the fair construction of the clause he xs 
entitled to it. And with respect to the difficulty of 
ascertaining vsrhat portion of the goods shall be detained, 

by 
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by reason that the lien cannot go beyond the amount 
of the penalty, it may be answered in the language of 
Harrison v. Wright {a)y “ that the penalty is only 
auxiliary to enforcing the performance of the contract, 
and the party grieved may either take the penalty as his 
debt at law, and assign his breach under the statute, or 
may bring his action for damages upon the breach of 
the contract,” and in like manner his lien may extend 
to the damages beyond the amount of the penalty. But 
farther, the ship-owner had a lien in respect of the 
^ goods relanded, at the common law, and altogether 
indejiendciit of the obligatory clause. As soon as the 
goods were put on board, the master’s duty and re¬ 
sponsibility commenced, and on the other hand he 
acquired an incipient right to freight. The shipper 
cannot demand a return of the goods, after they are 
once shipped,, without satisfying the master for his 
freight, because the master may, if he will, insist upon 
prosecuting and completing his voyage, and so entitle 
liimself to the whole freight. It follows therefore that 
for those goods which were taken out by the agent of 
the shipper some freight was due, either the full 
freight, or freight pro rata itineris. According to 
Lutwidge v. Grei/ (b) it was the full freight, beccause the 
master would have carried them to the port of delivery, 
but the shipper would not let him do so, but took them 
oiit against his consent. And Lord Mans/ield recog¬ 
nized that principle, and the decision, which was found¬ 
ed upon it, of Lutwidge v. Gr^s and in the same spirit 


(a) i.'i East, 343. 

<^) j^hbbtt on Mprebant 3x9. 4th e4!t. S. C. clt. in Luke r, 
Ljde, 2 Burr. 885. 

• . * • 
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181 4* Ijmrtnce J. in Cook y. Jennings {a) said, “ the master is 

_ not entitled to the whole freight unless he perform the 

against whole vovage, except in cases •mliere the ovmer of the 

GIiAUITOME. , . „ • • 1 1 1 

goods prevents him* The same principle also governed 
the decision of Westland, v. Mohinson (^), and was laid 
down in Hunter v. Ptinsep (c). But if not the whole 
freight, at least freight pro rata itineris was due, be¬ 
cause the freighter has received his goods again by the 
hands of his agent, for as to the acts of the agent having 
been in invitum of the freighter, if he was agent for 
loading the goods, he was so for taking them back, 
there was no countermand of his authority. In either 
case therefore some freight being due upon this portion 
of the cargo, whether it were for the whole voyage or 
only pro rata, the master was not bound to part with 
the possession of it tmtil such freight was paid, and if 
he did part with it, he might detain any other portion 
of the same consignment for the freight due upon the 
whole. That was so decided in Sodet'green v. Flighted), 

and more than that the defendants here do not require 

♦ 

to do, which for the above reasons and authorities it is 
submitted they are entitled to do* Wherefore the 
defendants are entitled to a lien not only for the freight 
of the cargo brought home, but also for all the three 
sums in question, or at least for one of those sums. 
With respect to Curling v. Lmg^ if it is supposed to 
lay down as a principle, that a right to freight cannot 
commence until the ship has broken ground, it is at 
variance with all the cases where the same question has 
arisen upon an insurance of freight. That principle 
also does not accord with the case in 2 Cos* Abr, 98. 

(s) 7 ^ 185 . (i) Cited in % Vent* %t%* 

(f) Pir Ld. EHnAtrtu^ C. j. 10 MmU J94' (^) ki 6 

r jif- 
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pi. I., and exceptions to it mil be found in BecPoaeS 1814. 

lex. mere. 87. (a) and in Dig. lib. 19. tit. 2. c. 26. ' 

X^IR1«S Y 
against 

Littledale in reply, urged that the obligatory clause 
amounted to no more than a security for performance 
of covenants, with a penalty to be inforced by action, 
and assignment of breaches under the statute. And 
upon the other point he observed that none of the cases 
cited to shew that freight was due for the goods relanded 
applied to the question of lien, but only to suits either 
at law or in equity for a compensation for freight. 

On the other hand Cook v. Jennings (6) was a direct 
authority that no action would lie for the freight of 
these goocls, because by the terms of the charter-party 
the freighter only engaged to pay freight on delivery of 
the goods at the king’s beams. 

Lord Ellenborough C. J. I am clearly of opinion 
that no lien existed at the time of bringing this action, 
the only demand upon yrhich a lien did exist, that is, 
on the cargo actually brought home^ having been 
satisfied. Freight is only due at the common law for the 
regularly bringing of the goods to the place of destina¬ 
tion, pursuant to the stipulations and terms of the 
charter-party. If there be not a regular loading of the 
goods on the part of the freighter so as to give occasion 
to the earning of freight, that becomes the subject of 
dead freight, and is a claim to be mad^ by the ship* 
owner upon the covenant: or if the goods having been 
once regularly put on board, cause shall afterwards be 
given by the freighter, which prevents the frdght from 

(tf) See iB.& B. 6^6. n, 

Q 2 


(i) 7 T.Af. 
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l)ecoming due on them, in that case also it is a subjccH 
of claim under the covenant contained in the charter- 
party. Here the question is not whether there be any 
remedy by action, but only whether there be the specific 
remedy of lien on the cargo. A great deal of argu¬ 
ment has been very ingeniously rested on the clause 
which is to be found at the conclusion of the charter- 
party, by which the parties “ mutually bind and oblige 
themselves, especially the owners, the ship, her tackle 
and appurtenances, and the freighter, the goods and 
merchandizes, to be laden and put on board the [ship 
on that voyage, each unto the other in the penal sum 
of 3000/.” This is a mutual penalty, but if we are to 
consider the clause in the w'ay of a lien, the remedy will 
not be mutual; it will stand thus, that the owner of the 
ship may detain the goods of the freighter as a security 
for the performance of covenants, but the fi'cighter can 
never detain the ship, so that there will be no mu¬ 
tuality of lien between them. What remedy lies upon 
it is left in some degree of^imcertainty, in a learned 
work which has been quoted in the course of the argu¬ 
ment. And I do not find from inquiries which have 
been made, that any case has occurred in which tliis 
particular clause has been commented on with a view to 
the particular remedy it affords. Tlie clause is not 
familiar to us in JSnfrla?id, but has been imported from 
Pothiei'. It is like the charter-party I believe, of French 
origin, and I know not whether there may not be some 
immediate proceeding upon it in that country. But 
an obligatory clause is not unfamiliar to us in policies 
of assurance, by which the assurer binds himself, his 
heirs, executors, and goods, to the assured. How, it may 
be said, in an instrument not under seal is he to bind 

his 
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Kis heirs ? but that again is a form borrowed from the 
French marine policy, where perhaps there may also be 
a means of enforcing it against the heir. But how can 
the lien which is claimed in this case be pronounced to 
exist at law? 1 do not say that a court of equity might 
not afford a remedy to the party under this clause, 
though there does not seem to be any instance of its 
having so done. But at law what lien is there under 
it ? In Phillips v. Bodie it w^as considered that a lien 
for freight existed only in respect of freight, w'hich was 
actually earned by the arrival of the goods at the 
stipulated place of destination. Perhaps here, as in 
Phillips V. llodie, an action would lie on the covenant 
for damages, for preventing the ship owners from ac¬ 
quiring the means of obtaining the freight, by putting 
on board a deficient cargo. But it is absurd to imagine 
that this clause, which cannot be mutually obligatory, 
was intended to give a lien on one side without the like 
remedv on the-other. Whatever benefit therefore is 
to be derived out of it, seems as if it must be derived 
through the medium of a court of equity. There has 
been no remedy afforded under it in a court of law, 
and still less by means of actual lien; which is the act 
of the party. This is not freight earned within the 
terms of the diarter-party; it falls under the general 
covenants, cither for demurrage or for providing a 
full cargo, but the party cannot have this suppletory 
remedy by way of lien. It would be going too far to 
hold that this clause gave him a lien for the non-per¬ 
formance of covenants. If he had a lien, the conse¬ 
quence would be that the other party might obtain the 
goods clear of the lien by tendering the money; but he 

Q 3 ceuld. 
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could not by so doing absolve himspJf Irom the non¬ 
performance of covenants. 

Le Blanc J. This is a question, not arising upon 
an action brought to recover the value of the goods 
from the ship-owners, but upon an action brought by 
the assignee of the freighter to recover money paid by 
him to the ship-owners under protest. With respect 
to the cargo which has been brought home there is not 
any question» because it is clear the ship-owners were 
entitled to detain it, until the money due for freight 
was paid. As to that therefore there can be no doubt 
that the plaintiff is not entitled. The next question 
arises upon a claim for dead freight, or unoccupied space, 
whether the ship-owners can detain the cargo actually 
brought home until they are satisfied in payment for a 
full cargo. And the next question arises upon a claim 
for demurrage. With respect to these two claims, I 
think that no question could have been made, had it 
not been for the concluding penal clause in the charter- 
party ; for without that, the case of Phillips v. Bodie 
would have precluded the question. These two points 
therefore depend upon that clause. There is only one 
more remaining question, which arises upon a claim 
made f^ freight, in respect of goods which were ac¬ 
tually put on board in Russia, but taken out again by 
process conformably to the Russian law, in consequence 
of the charterer having failed in answering the bills 
drawn upon him. That question depends upon whe- 
, ther freight was^ earned in respect of them so as to 
entitle the ship-owners to detain. The two points upon 
the claim for demurrage and dead freight have been 
jfolly discussed and explained by my Lord. It is im¬ 
possible 
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possible that this obligatory clause can be construed to 
mean that the owners of the ship should have a lien on 
the goods brought home, for every breach of covenant 
contained in the charter-party, as for instance the not 
loading a full cargo and for demurrage. The remedy 
for such matters rests entirely in covenant: the clause 
could not mean to give the ship-owners a lien: if such 
had been its intention it might easily have been ex¬ 
pressed in a very few words, that the ship-owners should 
have a right to detain the goods which should be 
brought home, until all their demands under the cove¬ 
nants were satished. Instead of this, the clause in 
question is introduced, not for the first time, the efiect 
of which, whatever it may be, cannot be attained fully 
in a court of law. One strong argument against it is, 
that one party cannot by possibility avail himself of the 
lien, I mean the owner of the goods cannot withhold 
the ship; and so I think the ship-owners cannot avail 
themselves of this clause, to detain the goods until these 
specific sums are paid, or. in other words, their demands 
under the covenants are satisfied. They must rest on 
the compensation to be obtained in damages for the 
(several breaches of covenant. As to the last point, 1 
mean the claim in respect of those goods which were 
put on board and afterwards relanded and r^tored, I 
think the goods cannot be considered as having become 
liable to fireight, because no freight was earned upon 
them. There is no case to shew, that freight has been 
considered as earned for goods merely put on board, 
and not carried home, but taken away, b^re any step 
made towards the performance of the voyage. It 
might be a breach of covenant to unload them, after 
they were once on board, and thereby prevent the 

Q 4 party 
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party from acquiring his freight upon them, but 
freight cannot be considered as earned merely from the 
circumstance of the goods having been put on board. 
An action might lie against the party for misconduct^ 
jng himself, but I cannot consider that freight has been' 
earned upon them, subject to the payment of which 
the ship-owners are entitled to detain the goods actually 
brought home. Neither am I prepared to say that the 
freighter’s agent abroad was to be considered as acting 
in respect of the relanding of the goods as agent for the 
freighter at home. He acted indeed as his agent in 
loading the goods, but hostilely to his employer after¬ 
wards, when he proceeded under the process of the 
courts in Russia, thqngh what was done by him was 
in consequence of the act of his principal. It seems to 
me impossible, in any view of the case, in a court of law 
to consider that the ship-owners are entitled to detain 
these goods for this sum of money claimed as freight. 
Consequently, the Defendants are only entitled so far 
as freight is due to them on the first point. "With re^ 
spect to the other three sumi of money, I think the 

Plaintifris entitled to recover, 

% 

« 

Bayley J. I entirely concur with my Lord and 
my "brother. Le Blanc, that the Plaintiff has no right 
to compel the payment of the three sums, for dead 
fi-eight, for demurrage, and for the goods put on board 
in Russia, and afterwards unloaded there, and taken 
away. As to the charge for demurrage, and dead 
freight, laying out of the case the concluding clause 
the charter*party, Phillipsy, Rodie is in point to shew, 
that the captain had no right to detain the goods. 
As to the freight for the goods put on board, and 

8 * after**. 
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afterwards taken out, the learned counsel has relied with 
gi’eat ingenuity on Sodergreen v,JPlight. That case, how¬ 
ever, is distinguishable: it was there decided that the 
master had a lien upon the goods remaining on board, in 
respect of the freight due upon that portion of the goods, 
and also upon another portion which had been brought 
home and delivered. For the Court considered that 
the portion of the cargo which had been delivered, had 
been so delivered upon an understanding that the cap¬ 
tain was to have a lien for the freight of the whole upon 
the residue. But here no freight, to be properly called 
freight, can be considered as due in resp^t of that 
portion of the goods which was put on board, and after¬ 
wards taken away; whereas in Sodergreen v. Flight 
freight was due. Here we cannot be sure that any 
freight would ever have become due, in respect of the 
goods which were merely put on board. In order 
to entitle a party to freight the goods must reach the 
port of destination, and be deliverable. How can 
we say with certainty l^at this portion of the goods 
would ever have reached its destination? It is said 
indeed that the ship and the rest of the cargo did 
arrive; so they did; but it does not necessarily fol¬ 
low, that if the whole had been on board, the ship 
with her cargo would have arrived. The ship would 
have been more deeply laden, or she might have been 
detained later, or other accidents, in consequence of 
having the whole cargo on board, might have pre¬ 
vented her arrival. Here, perhaps, the ship-owners 
would be entitled to damages against the shipper for 
that portion of the goods which was taken away, but 
those damages would be in the nature of dead freight, as 
in the case of Phillips v. Bodie, If then the captain had 

no 
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1814. no right to detain die goods independently of this last 
^ clause, is it the proper construction to be put upon 

that clause, that it was intended by the parties to sub¬ 
ject the goods to a lien ? If that were the intention, it 
would subject the goods to a lien for every breach of 
the charter-party, however minute; and the owner of 
the ship would be entitled to detain the goods until he 
was paid a compensation for damages, however smalh 
' That would be so monstrous as to make a construction 
leading to that consequence absurds We cannot, un¬ 
less we were bound by authorities^ say that such ought 
to be its construction. Here the owner of the goods, 
being bound in a certain sum as a penalty, in like man¬ 
ner as the owner of the ship, it could only be the 
intention of the parties that the one should be sub¬ 
ject to a lien, if the other was also subject to a cor¬ 
responding lien. But the ship-owner could never 
have been subject to a lien, therefore it is a fmr ar¬ 
gument upon the construction to say that neither was 
it intended that the owner ol the goods should be sub¬ 
ject to a lien. Therefore 4 :he plaintifr is entitled ta 
recover the three sums demanded. 

Judgment for the PlaintifF. (a) 


(«} Da»tfierJ,.wusbseBU 
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J^EBT on the stat. 32 Geo, 3,. c, 58., against the de¬ 
fendant as town clerk of the borough of Pembroke^ 
for a penalty of 100^. The plaintiff declares in the 3d 
count that the defendant, being town-clerk, 3tc. and an 
officer of the corporation, and having the custody of 
and power over the records of the same, on the loth of 
'November 1812, (the same not being Christmas Day^ 
Good Friday^ or Sundayi) at Pembroke^ one G, Oriel^ 
and one J, Furlongs two freemen of the corporation, 
did, between the hours of nine in the morning and 
three in the afternoon, demand of the defendant to 
permit them to inspect the books and papers wherein 
the admissions and swearing in of freemen, burgesses, 
and other members of the corporation, and particularly 
the appomtment of tlie common council men of the cor¬ 
poration, were entered, a^ did, at the time of making 
such demand, offer to pay die defendant the sum of one 
shilling, pursuant to the statute, but that the defend¬ 
ant so being such town-clerk, &c. then and there, upon 
such demand of the said Oriel and Furlong, did refuse 
and deny them, so being freemen as aforesaid, the in¬ 
spection of such books and papers, contrary to the form 
of the statute, whereby he forfeited 100/., &c. And in 
the 7th count he declares in the like form, but confining 
it to a refusal of the books and papers wherein the ad¬ 
missions and swearing in of the freemen of the corpo¬ 
ration were entered, on a demand made by one J, Leach, 
and one P. Cauyield, two other fireemen of the corpo¬ 
ration, for that purpose. Plea nil debet. At the trial 

before- 
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Thestat.3saj(. 
C.58. does not 
bind an officer 
of a corpora¬ 
tion, having 
the custody of 
the records, to 
permit any 
member of the 
corporation to 
inspect,the or¬ 
der for the ad¬ 
mission and 
svreartng in of 
the freemen, 
d(c. of tiie cor¬ 
poration, and 
therefore where 
the town-clerk 
offered to per¬ 
mit an inspec¬ 
tion of the en¬ 
tries made upon 
stamps, of the 
admission and 
swearing in of 
burgesses, but 
refused an in¬ 
spection of the 
common coun¬ 
cil book,in 
which it was 
usual to enter 
the order for 
the admission 
and swearing 
in of the bur¬ 
gesses; held 
that he did not 
thereby incur 
a penalty. 
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before Bayley J. at the Herefordshire assizes, the two 
several demands as alleged in these counts were proved, 
and that one shilling was on each demand paid to the 
defendant by the persons making such demands, and 
received by him. The defendant on both occasions of¬ 
fered to permit those persons to inspect all the entries 
made on stamps, of the admission and swearing in of 
burgesses, but refused to permit an inspection of any 
other books or papers, although he then had in his 
custody as town-clerk a book called the common council 
book, in which it was usual, among other matters un- 
coiuiected with the subject of this action, to enter the 
names of the common council of the corporation, (who 
are made out of the burgesses,) and the order, with its 
date, of the common council for their admission and 
swearing in, and that they were accordingly admitted 
and sworn in. It was also usual to enter orders 
made by the council for the admission of burgesses in 
the same book, among other matters unconnected with 
this suit, containing in the same manner the ordei? with 
its date made at a commoh ,^ouncil for the admission 
and swearing in of the said burgesses (nominatim) at 
that or any future fortnight’s court. And against se¬ 
veral of their names is written “ Sw.” (with a date.) 
Under the orders so made for the admission and swear¬ 
ing in of common council men, and burgesses respect¬ 
ively, the mayor and common council men sign their 
names, and after the making of such order for the ad¬ 
mission and swearing in “of burgesses, any person 
thereby ordered to be admitted and sworn a burgess, 
may be admitted at that qt any other future court. 
The aforesc'd entries of Sw.” followed by a date have, 
of late years, and since the burgesses have very much 

in- 
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increased in number, been usually made; but formerly, 
when the burgesses were not so numerous, it was 
not usually though sometimes ‘ done. This common 
council book contained entries, in the above forms, of 
the names of many of the former as well as present 
common council men and burge'sses of the corporation. 
The entries on stamps, the inspection of which ha& 
never been refused by the defendant, and which are 
regularly made in books, exclusively appropriated to 
that purpose by the defendant, are in the following 
form: 

Town and borough of Pembroke, A, j 5 ., farmer, 
was admitted and duly sworn a burgess of this town 
and borough the 29th day of November 1784, as by an 
order of council of the i8th October 1784. 

A verdict was found for the plaintiff on the two 
counts set forth, subject to the opinion of the Court 
upon tlie above case, whether the plaintiff is entitled 
to recover on these counts, or either of them. If the 
Court shall be of opinion he^is entitled to recover on 
both, the verdict to stand f if on one only, the verdict 
to be entered accordingly. If he is entitled to re¬ 
cover on neither count, a verdict to be entered for the 
defendant. 


1814. 


Davies 

against 

Hvmfhrcts. 


Peake, for the plaintiff, submitted two questions; 
first, Whether a person in the situation of the defend¬ 
ant, having the custody of the records and entries of 
admission of the different cori^orators, is not bound 
to give inspection, as well of the original orders for 
their admission and swearing in, as of the entries of 
their actual admission and swearing in. And, secondly, 
Whether he is not bound to permit an inspection of the 

entries 
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entries relating to the common council mem He saidj 
that though it was upwards of 50 years since the first 
statute passed, there did not appear to have been any 
decision upon the subject; but comparing that statute 
with those passed subsequently upon the same subject, 
it seemed to have been the object of the legislature 
from time to time to extend the right of search, and 
to give publicity to the entries relating to corporate 
titles. The first statute is 3 G. 3. c. 15. {Durham act), 
the 4th section of which, with a view to the election 
of members to parliament, enacts, “ that any can¬ 
didate, See. upon demand shall be permitted, at any 
time before and within a month after the election, 
to inspect the books and papers wherein the ad¬ 
missions of freemen are entered, and to* have copies 
thereof;” which clearly contemplates that there might be 
more books and papers than one, relating to the samsT 
entry. It afterwards imposes a penalty upon the offidii^ 
if he shall refuse the inspection of such books atiid' 
papers;” which words seem to point severally tO'^e 
book containing the order for admission, and the stamped 
.paper on which the admission shall be entered. And 
there appears to be good reason for this, for as the 
stamped entry, as in this case, discloses nothing more 
than the fact of the party’s admission and swearing in 
on ,a particular day, in pursuance of a former order 
which it refers to, how can it be seen without an inspec- 
don of that order, whether he was dtdy admitted and 
sworn in, which must depend upon whether the ord<er 
for his admission was made at a corporate meeting duly 
holden? Therefore to give an inspection of the stamped 
paper but withhold the original order, would be to 
permit inquiry but deny information. But farther, the 

Durhai^ 
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act being found insufficient, the stat. 120.3. 
c. 21. was passed; the 2d section of which, in order 
that it may be known what persons are from time to 
time admitted,” enacts, ‘‘ that any two freemen or 
burgesses, upon demand, shall be permitted at any time 
whatsoever, between certain hours, to inspect the entries 
of admission of freemen, burgesses, or other inferior 
corporators.*' This was an extension of the right of in¬ 
spection to corporators with a view to their own govern¬ 
ment, and it enlarges the power of inspection by 
permitting it at all times, but it is admitted that this 
power does not relate to the entries of admissions of 
common council men. Afterwards came the statute in 
question, 32 G. 3. c. 58., which was passed as well for 
corporation as for parliamentary purposes, and grants 
(s. 4.) inspection at all times (except on the excepted 
days) to any member of the corporation, of the books 
and papers wherein the admission or swearing in of free¬ 
men, burgesses, or other members, or officers of the 
corporation, shall be entered.” This statute is not, 
like the others, confined to the entries of admission 
only, but speaks of the admission, or swearing in, evi- « 
dently treating them as distiQCt things. And great 
mischief might result to the corporators at large if it 
were in the power of the town clerk to refuse them an 
inspection of the original order for the admission and 
swearing in of any one corporator; for, suppose the 
town-Kilerk to neglect making the stamped entry, the 
consequ^ce would be, that as any person who has 
acted as a corporator for six years, is by this sta¬ 
tute protected in his office, however defective. Ids 
title may be upon the original order, the town-clerk 
would by this means be enabled to conceal from 

eveiy 
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every corporator the names of such persons whose titles 
were defective, until it was too late to object to them, 
adly, 'rhe entries relating to the admission of common 
council men are within the comprehension of the last 
statute, for the words are “ freemen, burgesses, or other 
members, or officers of the corporation,” not other 
inferior corporators,” as in the former act; and here 
it appears that the common council men are members 
of the corporation. 

Lord Ellenborough C. J. We do not sit here to 
make penalties, but to say whetlier they have been in¬ 
curred. The statute, in giving permission to inspect 
books and papers, meant books where there are books, 
and papers where papers, in order that it may be known 
who are the. members of the corporation, but not of 
every book and paper. It might, for any thing I 
know to the contrary, have been very convenient to 
have extended this provision, but in construing a penal 
act we are only to look at what it has said and given. 
It only gives an inspection of the books and papers 
wherein the admission or swearing in shall be entered. 

*lNow an order for the admission and swearing in is a very 

» 

different tiling, it does not make the party a corporator. 

liE Blanc J. An appointment of a common council 
man cannot be said to be an admission of a member of 
the corporation. 

Bayley J. The argument is that an order for ad¬ 
mission is a part of the admission. 

Verdict to be entered for the Defendant, (a) 

IK Owen was to have argued on die odier side. 

{a) Dempier J. was absent. 


1814. 


Davies 

iigMnst 

Hdmphrevs. 



iN THB Fiftt-hwh YfeAR OP CJEORGEIIL 


229 


1814. 


The King against The Inhabitants of Beaulieu, SaturdiTft 

Nov, zpth. 

TJPON appeal against an order of two justices, re- An i nvalidcd 
moving Ruth Peters and her two cJiiidren from dqi’t) whoJn 

the parish of Milton to the parish of Beaulieu, both in orcier<Vom 

the county of Souihampton, the sessions confirmed the ycmment, had 
, . . I h-'iive or absence 

order, subject to the opinion of this Court on the follow- upon’ ajiieting 

. to relincniish 

mg case: p^y 

The pauper is the wife of Hans Peters, and her jeaverisre- 
niaiden settlement is in the parish of Beaulieu, Hans »’‘'Wcd from 

time to time, 

Peters is a Swede. Some years ago he entered into the ijy furlough, for 
British service, as a soldier in the 3d battalion of the riods ot^hrVe, 
60th regiment of foot, and in 1806 was invalided, and monthlwhkh 
sent to the depot at Lymington. During the period of 

going o 1C 

his being at that depot, it was suggested to government 

^ ^ ° was held not 

by the commanding officer there, that it would be an to gain a settle- 
economical plan to give the invalids leave of absence, a!i*^Lrvicc*for^ 
upon their agreeing to relinquish their pay during such belng'^su^*juri$ 
absence. The suggestion was approved by government, {,^mscif\vUhi'n*^ 
and ordered to be carried into execution. In the be- 3 

43- M. c. 11 ., 

ginning of the year 1808 Hans Peters hired himself as though before 
a monthly servant to Mrs; Bowles, Lymington, and mistress applied 
afterwards, on the 2otU of July in that year, being thcgi mandinro^ftcer 
unmarried, hired himself to Mrs. B&wles for a year, ft .depot, 

and served such year in the parish of Lymington., Pre- *'»re him- 
viously to this second hiring Mrs. Bowles applied to the and was told 
commanding officer at the depot, to know if Peters an^ durin’g^hJ 
might hire himself for that period, and was told that hrvwcTi^Tno 
he might. During the whole of his service for a year 

^ ^ tf called upon, nor 

>vith Mrs. Bowles he received no pay,, nor was he called did perform any 

military duty. 

upon to perform, nor did he perform, any military 
VoL. IIL R duty; 
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duty ; but he used to go to the depot in Lymington 
from time to time to get his furlough renewed, which 
never took him more than half an hour. The com¬ 
manding officer, on his evidence, said, that he could 
send for him at any time, if the exigencies of the state 
required it. The books erf* the depot were produced, 
from which it appeared that Peters was invalitled in 
September i8o6; that on the a5th of September i8o8 a 
furlough was granted to him till the 25 th of December' ^ 
that on the 23d of December it was prolonged till the 
23d of JuTie 1809; that on that day it was prolonged 
till the 23d of October^ from thence to the 23d of De- 
cemb^y and from thence to the 23d of Aprnl 1810; 
that he returned again to the depot on the 12th of 
February 1810, and was discharged on the 5 th of No¬ 
vember 18x0. 

SehxyUi in support of the order of sessions, con¬ 
tended that Peters did not gain a settlement by this 
hiringjmd service, inasmuch as, by reason of his being 
a soldier at the time, he was not sui juris to hire him¬ 
self for a year. And, ist, he^bserved that the 3 TV. 
4'M, c. II., by which persons might formerly have 
gained a settlement by delivery and publication of no¬ 
tice, expressly excepted a soldier from the operation of 
that provision until after the dismission of such soldier. 
From which he argu^ ^at the 7 th section of the same 
statute^ v^hich enabled persons to gain a settlement by 
hiring and service without delivery of notice, though 
not followed by a similar exception of the soldier, 
yet must be taken as subject to it, for the language 
is, if he shall be Icn^ully hired,*’ which means law¬ 
ful as well in respect of the foregoing exception, as in 

*4 other 
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ether respects. But, independently of that objection, 
and upon the same principle on which it has been held 
that an apprentice during the subsistence of his inden¬ 
tures (a), or a soldier who is a deserter (6), are inca¬ 
pable of acquiring a settlement by hiring arid service, 
a settlement was not acquired in this ^case. The prin¬ 
ciple is, that to every contract there must be parties 
competent to contract; from which it follows, that the 
party who hires himself as a servant must be disencum¬ 
bered from any other relation which may defeat the 
performance of his engagement; for unless he be so, 
he is not free to contract, and if he be not free to con¬ 
tract, he cannot be lawfully hired. Now the obliga¬ 
tion that results from the relation in which a soldier 
stands, is at least of equal force with that of ah appren¬ 
tice ; his duties to the state may surely be placed in 
the same scale with the duties of the apprentice to his 
master; both are incompatible with an unqualified en¬ 
gagement to serve another. Nor does the consent of 
the commanding officer to this hiring alter the case; 
for supposing he had authority to give such consent, 
yet he could have setft for the man at any time ac¬ 
cording to exigencies; his consent, therefore, was 
revocable; and for this reason the consent of the 
master to the apprentice’s hiring himself to another, 
will not entitle the apprentice to a settlement by hiring 
and service. Also 1 S£X v. Norton seems decisive of 
the present case, for the Court came to that deter^ 
mination, not upon the ground of the party’s being 
a deserter, but because, being a soldier, he was not 

(tf) Mex X, Buchington, iStr, 58s.; and ite case* cited in note 
9 East, 407. 

ibj Ilex y, NvrtMt 9 East, 306. 
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sui juris, and they expressly put it upon the footing 
of the apprentice’s case, which was decided, say the 
Court, not on the ground of its being an excepted case, 
or as standing upon any occult efficacy in. the indenture 
of apprenticeship, but on the broad principle of his not 
being sui juris. As to Rex v. Westerleigk (o), and Rex 
V. Winehebmbe (6), perhaps the best way of considering 
those cases is, that the militia-man is not, like the 
soldier, incapable of contracting for his service, but that 
he may do so, subject to the master’s dispensing with 
the excepted month, in case he should be called out. 
And a distinction seems also to have been observed in 
Rex V. Walpole^ St. Peters (c), and Rex v. Woburn (d), 
between the nature of a militia-man’s service, and that 
of a soldier in the line. 

Scarlett and Gaselecy contra, denied that the words 
lawfully hired” in the statute of W. Sf M. were to be 
construed as being subject to the exception mentioned, 
which they said was made diverse intuitu, namely, that 
a soldier who before the statute was not an object of 
removal, should not by notice, which was applicable 
only to persons who were removable, become entitled 
to a settlement. And therefore the question was 
simply, whether the pauper’s husband was lawfully 
hired. To try that question by the principle laid 
down on the other side, it cannot be doubted that he 
was competent to hire himself, for he had leave so to 
do, and had purchased that leave by paying an equiva¬ 
lent for it in the relinquishment of his pay; by which 

(<0 Burr. 8. C. JSS* (*) 39 »• 

(r) Bprr, S. 638 . 8 T. R. 47p» 

means 
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means he was disencumbered from that relation, theful* 
filmeiit of which would have been incompatible with the 
performance of any other service. But though he was 
disencumbered, he was not divested of it; a time might 
come when his services would be required, and there¬ 
fore he made known his situation before he hired him- 
seli^ wliich was in effect hiring himself upon a con¬ 
dition that his duty as a soldier did not call him away; 
for so the law, which will not compel a man to contract 
beyond his ability, will imply, and that which must of 
necessity be implied need not be expressed. It may be 
asked, then, what rule of law is there against his so 
liiring himself, or whether there be any real difference 
between such a hiring, and a hiring for a year, either 
party to be at liberty to determine the contract, at any 
quarter of the year, giving a month’s notice (a); or a 
hiring for a quarter of a year, and if the parties liked 
each other, to continue for the remainder of the 
year (i); or, as in several other cases of conditional 

s' 

hiring (r), all of which have been held to confer a set¬ 
tlement. And surely if the two cases of the militia¬ 
men (d) be supportable, it follows that this must be. 
Although a month only was expressly excepted in those 
contracts, yet the duties of the militia-man might have 
called him away for a longer time, or even for the 
whole time he had contracted for; a miUtia-raan can 
no more contract for a period of service which shall 
be liable to no interruption, than can a soldier. And 
because some paramount duty may interpose to de*^ 

(a) Rex r. jithtrfon, Burr, S. G. aoj. {h) RiX-^. Lidney^ Sir. 95Q. 
(fj Rex V. New Windsor^ Burr. S. C. 19. Rex v. St. £^lfs, ik 289. 

{^) Rex ▼. Burr. S. C. 75> Rex v. fVinchceniie^ Doug, 391. 
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feat the performance of his engagement, a party shall 
be precluded from making any engagement at all, by 
the same rule a sailor, after he is paid off at the end of 
a war, would be precluded from hiring himself, because, 
his name being still on the books, he is liable to be 
called upon again by the admiralty, in case the exi¬ 
gencies of the state demand his services; or if this rule 
were pushed a little farther, every subject would be 
incapable of hiring himself, because his services may 
by possibility be required by the paramount call of the 
state. The services of an invalided soldier are but in 
a small degree more likely to be put under requisi¬ 
tion than those of a subject; here, therefore, was the 
strongest probability of the party^s being able to per¬ 
form this contract, and he made known, and provided 
for the alternative, to which the mistress must be taken 
to have assented. The condition, however, has not 
taken place, and he has served the whole year; there- 
fbre he has acquired a settlement. The incapacity of 
an apprentice to contract fdt* his service during the 
continuance of his indentures is for this reason, that 
his indentures being under seal cannot be dispensed 
with by a parol contract; but still if his master assent, 
he may acquire a settlement, by agreeing to serve and 
serving another; only for the above reason, it will be a 
service referable to the indentures. So Mex 'Norton 
was adjudged upon circumstances quite beside this'case, 
for there the pauper was a deserter, and was guilfy of 
an offence in the veiy act of hiring himself, and im^ 
posed upon his master , by concealing from him his 
situation; so that there was no ground for considering 
it as a hiring upon an implied condition resulting from 
)us situation, for that situation was not known to the 

master^ 
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master, and if it had been, he would have been par- 
ticeps criminis if he had hired him. 

Lord Ellenborough C. J. To confer a right to a 
settlement by hiving and service for a year, as there are 
no words in the statute which qualify the general sense 
of the word hiring, I must take it to mean an absolute, 
unqualified, indefeasible hiring, that is, a hiring by 
which the party, who hires himself^ has the power of 
communicating to the master an absolute right to his 
service for the whole time. In order therefore to do 
this, the party must be sui juris, and have the faculty of 
disposing of his own service. I think this case falls 
strictly witlun the analogy of the case of the apprentice, 
who in respect of his obligation to serve one master, is 
disabled from entering into a contract to serve another. 
However, the cases of the militia-men have been pressed 
upon our attention. I would wish to speak of those 
cases, as of the decisions of persons who have gone l^- 
fore us so highly veder^le, with all the respect that is 
due to them, and 1 would therefore avoid trenching 
upon them as little as possible. But when 1 find them 
speaking of leaning in favour of settlements, and when 
I recollect that a pauper must be provided fi>r some¬ 
where, either as a settled inhabitant, or as casual poor, 
and when I find too that one of those decisions goes the 
length of holding, that 11 months may mean a year, I 
really am unable, with all the respect I bear to thpse 
persons whp decided them, to go along with them so 

4 » 

far. Perhaps, therefore, it may be the best thing to say 
of the militiarmen’s cases, that they are to be considered 
as exceptions. Here it appears there has been a hiring 
for a year, but not a lawfiil hiring in the sense of an 
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effectual hiring. An effectual hiring is, where the 8er-% 
vant is enabled to give the master a quid pro quo. Had 
this person the power of so doing ? He had not. Tliere 
was a halt, and pause to be made four times during the 
year, until he should renew his furlough. If the ques¬ 
tion were raised upon special verdict, whether this was 
an effectual hiring, understanding by that that the party 
must have a capacity of conferring what he stipulates for, 
could it be argued upon a statement of these circum¬ 
stances, that the pauper’s husband really passed to the 
master an interest in the w hole of his service ? His ser¬ 
vice in reality belonged to the crown, and he could only 
contract for so much of it as was remitted out of the right 
of the crown. It appears to me therefore that here has 
been no lawfful hiring for a year, inasmuch as the servant 
had not the faculty of communicating the service he 
contracted for. It is said, here was no fraud, and that 
is true; but there is the vice of the argument, for this 
is not a question between the master who hires, and the 
iftui who is hired, but whether a condition, which the 
legislature has imposecl on this branch of settlements, has 
been complied with. The question is, whether this be 
such a hiring as the legislature intended. It seems to 
me that it is not, and that the reasoning in the case of 
the apprentice applies with full force to the present case. 
Therefore there not being such a hirmg as the statute re¬ 
quires, the pauper’s husband has not gained a settlement. 

Le Blanc J. The pauper and her children have 
been removed to her maiden settlement, which removal 
has been confirmed at the sessions. And the question 
now made is, whether or not she is entitled to a settle¬ 
ment from her husband. Her husband was a person 

*S who 
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who originally hacl no settlement of his own; and the 
doubt is, whether he has gained one by hiring and ser¬ 
vice, The case states him to be an invalided soldier in 
the British service, and under military orders at the 
depot. In that situation he was, no doubt, to all intents 
and purposes a soldier, and subject to acontroul and com¬ 
mand inconsistent with his entering into any other ab¬ 
solute engagement to serve another master. While 
however he remained at the depot, a plan was devised 
for giving the invalids leave of absence, they agreeing 
to rclinquifti their pay. Still the invalid w'as only to be 
absent on such leave as was granted, and that leave was 
to expire at a limited period; and if not renewed, he 
would be obliged to return to his duty under the penalty 
of being treated as a desorter.^ In this situation of 
things, the pauperis husband enters into this contract* 
And the doubt is, if it be a lawful contract 5 not lawful^ 
as it regards his being guilty of a crime, or as it affects 
his right to recover wages, but whether lawful withm 
the meaning of the statute. I pass by the argument 
that by the 3d and 4th of William the Third a soldier it 
made incapable of gaining a settlement by notice, be¬ 
cause I think it does not apply to the present case. 
The question turns simply on tills, whether that is 
within the meaning of the statute a lawful hiring for a 
jear, where a person, who is under a legal disability in 
consequence of having entered into a different obliga¬ 
tion >vhich subjects him to be called upon whenever the 
exigencies of the state require, contracts the relation of 
servant absolutely for the period of a 3^ear. In this view 
the case steers clear of the cases upon conditional 
liirings, where the party being perfectly sui juris, is 
capable of contracting, but reserves a power of deter¬ 
mining 
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mining the contract with notice at aiiy given time or 
times. For here at no time cotdd the party make a valid 
contract for a year. He could not transfer to the master 
the cohtroul over his services for that time. Nor do the 
cases of Rex v. Westerleigh^ and Bex v. Winchcomhey 
respecting the militia-men, whidh have been particu¬ 
larly pressed upon the Court, seem to me to be precisely 
in point. Those cases, which have decided that a militia¬ 
man may enter into a contract of hiring and service for 
a year, with a reservation of a time for performing his 
mihtary duties, are not to be disturbed, but still they 
are not to be extended, and to be applied to soldiers in 
the king^s service, who contract in a way incompatible 
with the obligations of that service. The present case 
seems rather to fall within that class of cases which have 


decided, that if a man be under an engagement which 
obliges him to render to another his foil services, lie is 
incapable of entering into a lawful contract of hiring 
and service within the statute.^ Such was the appren¬ 
tice’s case; and it makes no dffierence that the master 
to whom he is bound does not avail himself of his rights 
to call for the service of his apprentice. Such also was 
the case of Rex v. Norton; there indeed the pauper was 
a deserter; but the principle of that decision did not 
turn entirely on that circumstance. The term “ lawful 
hiring” was not construed according to the sense of 
whether the party, in making the engagement, was act¬ 
ing morally or legally wrong; he was, indeed, in con¬ 
sequence of desertion, subject to military punishment; 
but the principle of that decision was tliis, ^hat he was 
liable at any moment to be taken from the service of his 
/ master. His contract therefore was of that description 
which did not give the master an absolute controul over 

his 
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his services during the period contracted for. 1 wtnzM 
wish to lay out of the case all distinctions which do not 
apply to the true principle, vi»» whether the party was 
in a condition to make the contract. Here certainly 
nothing was criminal; the mistress had notice, and so 
had the commanding officer; and it is to be collected, 
from what is stated, that it was his opinion at least that 
it was not probable the man would be taken out of the 
service during the time; but still he remmned liable to 
be called on, whenever the exigencies of his military 
duty required, and in compliance with tliat duty was 
actually obliged at stated intervals while he was In the 
service of his mistress, to repair to the depot and there 
present himself^ in order to obtain a renewal of his fur¬ 
lough. It might perhaps have been renewed by means 
of an application by letter, without personal attendance^ 
but still the terms upon which the leave of absence was 
granted, were for a limited time only; and unless he 
had returned at the expiration of that time, he would 
have been liable to be apprehended as a deserter. And 
as to his being able to renew the furlough in so short a 
space of time as stated, that will not alter the question; 
the law must be the same, whether the mistress lived 
loo miles off the depot, or in the same town. It seems 
to me, therefore, that the husband of this pauper did 
not gain any settlement at Jjymington by this hiring and 
service, inasmuch as he was incapable of entering into 
a lawful contract within the statute. 
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Bayley J. 1 am so unfortunate as to entertain a 
different opinion ; and to think that this hiring was suffi¬ 
cient to confer a settlement at L^mingtcfu 1 do not 
^d it mentioned in the act of parliament that there 

must 
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must be an indefeasible, but only a lawful hiring. Here 
there certainly has not been an indefeasible hiring, but 
I think there has been a lawful hiring, for a year, sub¬ 
ject to be defeated in one event, but that event on which 
it might have been defeated has not occurred. Under 
these circumstances it seems to me that we should, be 
doing no violence to the act of parliament by holding 
that this was a sufficient hiring for a year to confer a 
settlement. The words of the act are, “ if any person 
shall be Iwin^ully hired and it is agreed that here was 
nothing unlawful in the hiring; that is, that the person 
who hired himself had a power to contract for a year, 
provided he was not taken out of the service by his 
military duties. The mistress was given to understand 
that he was liable to be taken away; there was therefore 
no improper conceahnent, and the contract was such as 
the party contracting might lawfully make, subject to 
the above understanding, being made at a time when 
he was sui juris. It was certainly, as I have said, liable 
to be defeated, but so may many other contracts, which 
nevertheless would be sufficient to confer a settlement. 
To instance in one particular, namely, the case that has 
already been put in argument. Suppose the master of 
a servant, having occasion to go abroad, was to say to 
his servant, whom he left at home, I may be absent only 
six months, or possibly I may be absent five years; in 
the mean while take you care^ in the bargains which 
you shall make, that you keep yourself at liberty to come 
back to me on my return. Suppose under these cir¬ 
cumstances the servant does enter into a contract with 
aiM^er master to serve liira for a year, provided his 
former master should not in the mean time return, I 
apprehend that that would be a good and valid contract 

of 
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of hiring for a year, such as would confer a settlement. 
The case of B£x v. Norton seems to me perfectly distin¬ 
guishable ; because, there the servant in the very act of 
making the contract was doing that which was unlaw¬ 
ful. He was a deserter, and beside that, he never ap¬ 
prised the master of his situation, who was deceived by 
this concealment, and did not acquire that controul 
over his service which he, the master, had a right to 
expect. Every moment of his continuance in the service 
was an illegal act. So in the case of an apprentice, if 
he contracts to enter into the service of another, he does 
so either with or without the consent of his master. If 
with the consent of his master, it is a service to the 
second master under the indenture; and he gains a 
settlement by such service, it being referable to the in¬ 
denture. If he hires himself to a second master with¬ 
out the consent of his first master, it is an illegal act on 
his part, and he is not in the terms of the statute law¬ 
fully hired. '^Tlie cases of the militia-men are certainly 
not such as I should choose altogether to rest my 
opinion upon; in the first of them {a) the pauper was 
only probably liable to be taken out of the service for 
one month; however, he was possibly liable to have 
been taken out for the whole year, if the crown had 
thought fit to require his services. The bargain was 
this: I will serve for a year, but may have occasion to 
attend my duty as a militia-mah for about a month; but 
if I am taken out of your service, I will pay another to 
serve in my place, or make allowance in my wages for 
the time of absence. Now if that which to*day is con¬ 
tended to be an objection, is valid, it would have beeiji 

(<r) Xex T. Burr. S, C. 753. 
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Open in that case to have objected, that the party was 
not in a condition to make any contract at all to serve 
for any portion of time, because he was liable to be 
called upon in another service during the whole time; 
but yet that hiring was held sufficient. As to the doc¬ 
trine that settlements ought to be favoured, it is not a 
doctrine on which I rely; because I conceive it to be in 
the eye of the law a matter perfectly indifferent where 
the party is settled. The next case of Rex v. Winch- 
combe is open to the objection that there was a service 
but for 11 months. However, without the aid of these 
cases it seems to me that here the party was sui juris, to 
enter into the contract; that this was a contract which 
was only defeasible, and would confer a right of action 
to the master, if the servant absented^ himself on any 
other grounds except that of his being called upon by 
the act of government. For these reasons, and as 1 do 
not find any thing in the statute but the word lawful, 
to limit the nature of the hiring, and inasmuch as there 
has been a defeasible hiring for a year, which has not 
been defeated, and the party who was hired committed 
no feaud, but communicated the circumstances to the 

person who hired him, it strikes me, that this was a 

/ 

sufficient hiring to confer a settlement. 

Orders confirmed, (a) 


(«) J. was absent. 
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The King against Tlie Inhabitants of Dodder- 
hill, in Wych, otherwise Duoitwich. 

Court of Quarter Sessions for the county of Wof- 
i^ester discharged an order of two justices for the 
removal of John HiUi his wife and children, from that 
part of the parish of Doddet'MU lying in the borough of 
Wych^ otherwise Droitwich^ to the parish of St, Petet', in 
the said borough, subject to the opinion of this Court on 
the following case: 

John Hill, the pauper, being legally settled in Wol- 
•oerby, hired himself as a servant in husbandry to one 
Broad, who occupied a farm in the parish of St, Peter, 
to serve him for the w^eekly wages of four shillings, 
board, washing, and lodging, except in the harvest 
month, when his wages were to be increased to ten 
shillings and sixpence per week, and then again to be 
reduced to four shillings. At the time of the hiring 
nothing was said as to the length of time the pauper 
was to continue in the service of Broad, Under the 
above hiring the pauper served Broad eighteen months 
in St, Peters, residing there, and receiving the four 
shillings per week, as agreed upon, except,during the 
harvest month, when his wages were raised to ten 
shillings and sixpence, and at the end of that time 
fallen again to four shillings. 

PeaJee,. in support of the order of sessions, relied on 
Bex V. Pwhlechurch (a), and the rul^ there adopted, 

{ a ) 382, 
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after a Gonsideradon pf all the cases upon theaubjeci# 

that where nothing is said in the contract about dme^ 
but only a re^rvation of weekly wages, it is only a 
weekly hiring.” Such, he said, was the case here ; for 
Hcj: Vi Dedham {a) shews that the reservation of higher 
wages in the harvest^month does not necessarily im- 
port that the parties intended more than a weekly 
hiring i there the servant let himself summer and win¬ 
ter, yet as it was at so much a week it was held to be 
but a weekly hiring. And if the mendon of summer 
and winter, which comprises the whole year, had not 
the efiect of altering the import arising from the re- 
servadon of weekly wages, a fortiori the mention of the 
harvest-month, which is but a small portion of the 
year, shall not have that effect. Nor is this case like' 
Hex V. Hampreston (b) and that class of cases, where, 
upon a hiring at weekly wages, with liberty to part at 
a month^s notice, it has been held a hiring for a year j 
because there the introduction into the contract of a 
month’s notice being inconsistent with a weekly hiring, 
shews that the reservation of weekly wages could not 
be intended to controul the duradon of the contract. 

Pidfer (with him Abbott') contra, agreed to the rule in 
Hex V. Pucklechurch, but he relied on these two circum¬ 
stances to shew that the patties contemplated a yearly 
luring, ist, that he Was hired as a servant in husbandry, 
the period of which service is usually for a year; next,, 
that exception was made in the harvest-month, which 
could not reasonably be traibrred to any thing else than 
that the parties were providing for the relation of master 

(s) s. C (I) 5 Ti je. sojw 

and 
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preston (a), and Hex v, Bird£rooke\b), 


Lord ELLG^noROUGH C. J. I take the rule of law 
to be, that if no particular time is expressed for the 
continuance of the sei^vice^ or is reasonably to be implied^ 
a hiring for a year is to be intended. But it has also 
been laid down, that a reservation of weekly wages im¬ 
ports a hiring by the week, unless the inference which 
arises from the reservation of weekly wages be repelled 
by other circumstances. Where there is a liberty to 
part at a month's notice, that imports that as there 
must be a month to determine the contract, the reserv¬ 
ation of weekly wages is not to limit the duration of the 
contract, and therefore it becomes a hiring unlimited in 
duration, which the law terms a general hiring or a 
hiring for a year. What is the case here ? The hiring 
is at weekly wa^, except in the harvest month, when 
the servant is to be paid according to a higher rate of 
weekly wages during that month; he is to be paid 
I os. 6 d* per week, the parties contemplating the possi¬ 
bility of the service continuing during the hantot 
month. If the exception had been Jbr t^e harvest . 
month,” instead of in the harvest month,” it might 
have a£R>rded li more plausible argument that the con¬ 
tract was meant to endure at legst for the period of a. 

month: or if instead of los. 6 d. a week, it had beto 

a 

stipulated that the servant should recdve two guintos 
for the month, that would have imported a 

(f) 5 

Vox* III. S month. 
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Le Blanc J. I am of ttie same opinion. The case 
is perfectly clear. The pauper was hired as a servant 
in husbandly at weekly wages, which is a weekly hiring, 
because if there be nothing else to ascertain the dura¬ 
tion of the hiring, the payment of tlic wages shall ascer¬ 
tain it. Is there any circumstance here to shew that 
the hiring was intended to bo for more than by the week? 
If there be any such circumstance, then it will be a 
. yearly hiring, unless it can be shewn that it was in¬ 
tended to be for a less period. Now the only circum¬ 
stance is this, that in the harvest month the weekly 
. wages were to be increased, and afterwards reduced. 
Is that more than was expressed in Rea v. Dedham^ 
' where the pauper let himself at 6s. a week summer and 
winter? That was understood if the parties should hap¬ 
pen to go on together summer and winter, and so it 

. must be understood here if they should continue until 
* 

.. the harvest month. So in Rex v* Mitcham (a) a hiring 
at so much a week for as long time os the master and 
servant could agree, was held to be a weekly hiring, 
being a hiring for so long as they could agree from 
week to week. Here it is in effect so long as the parties 
can agree, and if they shotild go om to the harvest 
• month, then from week to week at a higher rate of 
wages daring that month. 

(«) t%£asti3Si* 
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month, and might have repelled, on the same principle 
as the month’s notice, the inference arising from the re¬ 
servation of weekly wages; but that is not the language 
of this contract. All that is stated here is the payment 
of weekly wages, which according to the cases controls 
the duration of the contract. 
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Bayley J. There is nothing in this case to shew 
that the master bound himself to keep the man, or the 
man to serve the master, for a year. The parties Were 
tohly providing, that in case the weekly contract should 
continue up to the hkrVest month, the weekly wages 
should, be increased. There was no obligation cither 
upon the master or the servant to continue it beyond 
the weeki 

Order of Sessions confirmed, {a) 
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‘ . mised the toll* 

By the 33d G, 3. “ for building a bridge over the house and tolls 

river Derwent,'* &c., certain persons are constituted a one^year,*^* 

corporation, by the name of the company of proprietors 

of the Dei'isoent bridge, and are empowered, to have a * 

common seal, &c. In pursuance of this act a bridge entry, but the 

was built over.the Derwent, called Bufmith Bridge, and undci the cor- 

a house erected, where tolls are collected by'virtue of 

the act. In February 1811 the pauper entered into, the {Ji-Vindivuulif 

occupation of this toll-house, and the tolls there, .re-^ memWrs; held 
^ that the pauper 

. ... did not gain a 

-settierhbnt by beenpying the tbll-houic'and tolls aboVe 40 days, and that his having 
paid rent for the same made no difference, the annual ralue of the toil-house without tho 
tolls not exceeding 5/. 
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ceived, in pursuance of an instrument of that date, hf 
which five persons, therein described as five of the mem¬ 
bers of a committee appointed for managing and carry¬ 
ing on the afikirs and business of the company of pro¬ 
prietors of Derwent bridge, demised to the pauper, his 
executors, administrators and assigns, the toll-house and 
toll-bar, together with the pontage and tolls, dues, pay¬ 
ments and duties arising therefrom, to hold for one year, 
at the rent of 126/. by monthly payments; and the 
pauper, together with one HoUhy his swety, covenanted 
with the said five persons to pay to the said company, 
or their treasurer, the said yearly rent, at the several 
times; and that in default thereof it should be lawful 
for the company or their treasurer to enter upon the 
toU-house, &c. and recdve the tolls, &c. This instru- 
tnent was signed and sooled by the respective parties, 
but the seals of the said five persons were only their pri¬ 
vate seals, and the corporation seal was hot affixed to 
^this instrument. The pauper continued in the occupa- 
tion of the toll-house and the tolls above 40 days, and 
paid rent for the same. The toll-house is situate and the 
tolls receivable in the township of Nortli Duffield, The 
-annual value of the toll-house did not exceed 5/., but 
-the annual value of the tolls greatly exceeded 10/., and 
(hey were Jet for 70^ 

, injupport^ of the order of sessions contendcdl 

that the pauper acquired a settlement m Norfh Di^eld 
by the occupation of the toll-house and receipt of the 
'tolls.* He admitted Xh&X Mex y* Ck^pij^ Nmi<M{a). 
'^decided that an^intoreit in toils under m parol demita 

(«) s Matt, 439 . 

from 
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from a corporation, which can only demise by deed, 
would not confer a settlement; but he said that iii 
Wood V. Tate (a), which was a later case, it was consi¬ 
dered that a demise of lands by a corporation, notimdet 
the corporation seal, would entitle the servant of the 
corporation to avow the taking a distress as upon a de^ 
mise by the corporation, the tenant having paid them 
rent. So here, though the company have made the 
lease, as Mamjtdd C. J. observed in that c^e, in a 
blundering manner, it cannot be doubted that they 
meant to demise the tolls, for the rent as well as the 
power of re-entry are expressly reserved to them, and 
the tenant has paid them rent. It follows therefore 
from that case that the company might have distramed 
for the arrears of rent under this demise; and if the 
demise would be good to Warrant a distress under it, ft 
seems difficult to conceive why it may not also be ^ood 
to confer a settlement. 

Scarlett and Coltman contrS, maintained, that Woo^ 
V. Tat By so far from being in favour of the settlement^ 
was an authority the other way, for there the demise, by 
reason of its not being under the corporation seal, was 
held void ; but the tenant having paid rent to the cor¬ 
poration for the lands, that was considered as an admis¬ 
sion on his part that he held under them. But that 
cannot be with respect to tolls, which are an incorpo¬ 
real hereditament^ and therefore are not capable of being 
holden except by deed. 

Lord Ellenuorodgh C. J. The: residence in the 
toll-house^ if it had been of sufficient yfduj^ e^ hi^t 

A 

{a) % MX, 247 * 

S 3 answered 
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answered die purpose of a settlement, but there thp 
valu^&ils; and the tplls arp pot things which lie in 
fenure, but only in gr^t 5 therefore witpout a deed, an 
Interest in them cpdld not pass. In the case cited, 
putting the lease out of the question, the party adpiitted 
a tenan^ by the payment of rent. 


1.E Blanc J. In ffbod y. Tafe the plainti|F in re¬ 
plevin was the party distrained upon, and had paid 
rent to the very persons by whose authority the distress 
was made; he was therefore estopped from denying 

r 

Aat he held under them. He had acknowledged a 
holding by the payment of rent. 


BAyley J. Wood y. Tate shews the distinction 
between land and an incorporeal hereditament. 

Orders quashed, (a) 

(a) DamfierJ. was absent* 
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^iptilmaUnd** Quarter Sessions upon appeal confirmed an 

surname was order for the removal of George Smithy his wife and 

A. /». was mar- 

ried by banns children, from the pan^ of Salehurst to the parish oi 
a 2fh *vTng°^ BUlingshurstf in subject to the opinion of this 

lirthe*^MS npon the following case: 


^ded and was pauper, whose baptismal and Sur-name is Abra^ 

snarrted.by that ham La/ngle^, and whose legal settlement is in BiUings- 

name only, , 

fram his first coimng into the parish till his maniage, which was about threb years; held 
toat the marriage was valid, ami iherefore the wife and children entitled to the hus- 
|^d*8 setUement. 


hW'Stf 



1» THBf FlWIT-FIFTH: YeAH OF OEQRGE^ JIL 

f , ^ 

* ✓ 

hirstf was married to hit present wilfe in the tSi^i 

Z,amb€i'hursti by banns, about four years ago,f |>y ^e. 
name of George Smith* Previously to his marriai^ he 
had resided about three years' at iMinherhurstj during 
which time, and from his first coming into that parish^ 
and during all the time he remained there, and after^ 
wards until and at the time of his removal, he was 
known by the name of George Smith only. The wife 
and children have no settlement in BiUingshursty unless 
they have acquired one by the marriage. 

Cout't/iope and Bowen in support of the order of 
sessions contended that the marriage was valid, and 
therefore that the wife and children were entitled to the 
husband’s settlement. And they argued that the stat. 

26 G. 2. c. 33. which directs “ a notice in writing of 
the true Christian and surnames of the parties to be de¬ 
livered to the minister,” &c. was well satisfied in this 
instance by the name of George Smith, that being the 
name by which alone he was known at the place of his 
residence, and which he had gained by reputation. It 
cannot be doubted that both by the ecclesiastical and 
common law a name which a man has acquired by re- 
puUition may stand in the place of his true name. In 
Frankland v. Nicholson {a) Sir Wm, Scott expressly 
« states that there may be cases where names acquired 
by general use and habit may be tojeen by repute as the 
. true Christian and surname of the partiesand afeOF- 
, wards addressing himself more particulaTly to the pednt 
, now in question, ‘‘ if,” says he^ “ a person has acqiired 
a name by repute, in fact the use of the true name In * 


w*. 

’fe 



(a) See note 1 . tt the end of the case, 
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the banns would be an act of copcealment that would not 
satisfy the public purposes of the statute; therefore I do 
say diat names so acquired by use and habit might super¬ 
sede the use of the true name.” That was^p case indeed 
where the assumption by the wife of a false name being 
Considered as a fraud upon the husband, the marriage was 
held invalid: and so in a subsequent case of Pougett v. 
T<m]iyns{a\ where the publication by a false name was a 
fraud upon the parental rights of the father, the same 
conclusion was come to. But several other cases in the 
same court have decided that the want of a strict adher¬ 
ence to the real name, if there be no fraud, and especially 
^ the party has acquired a name b^ reputation, will not 
vitiate the marriage, (h) Considering also the ques¬ 
tion as it stands at the common law, it will be found 
|hat the marriage act is only confirmatory of the ancient 
law, as it stood upon the 25/f. 8. and the Canons. 

marriage act confines the publication of banns to 
diree Sundays^ which before that might have been on 
three holidays (c), the object of wfiich was to secure 
notoriety. Now that pl^ect has been attained in this 
instance in the best manner possible by the publication 
of the acquired name, for in the words of Sir W, ScoUy 
ithe use of the trpe name would have been an act of 
emioealment, die acquired name having supersede ^e 
use of the true name. Somewhat anal(^Qus to this is 
the plea of'misnomer of the defendant, in which if is 
usual for the defendant to plead not only that he 
b^^zed by the name^ but that he bath always beCq 
known by it, and to negative that he was evear knom 
|)y the xiame oi suit, and the plaintiff may r^ly that he 

See note a. at the. end of the caw. 

(i) See note 3. at the end of the case, 
to Canons, 1603, Can. 62. SecGihf.sii» 
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is known by tlic one na^j^c or the other. And aejpc^rda^ 1814. 
to Holt C. J. in Holman v. Walden (a), to say that was Tbci^w 
baptized, without saying, and known by such aname^ is 
not sufiiciei^; “ one may have,” said he, “ a nomen >md taut* of 
cognomen, who was never baptized. Also he thought 
it could not be a sufiicient answer for the defendant to 
say he was baptized by the name of without averring 
also that he was ever called and knov/n by that name.” 

. So Co. Lit. 3. sheweth that a grant may begpod, though 
it be not by the name of baptism or surname, if it be by 
a known name. Again, 2 B,oll. Graunt B. “ if 
a man be baptized by the name of J. and is known by 
another name, if he grant by that name by which he is 
known, it is good.” Here the statute does not make the 
banns void, except in one instance, viz. where die pa¬ 
rents or guardians forbid them (6); and though it enacts 
that all marriages solemnized without pubUcation ■ of 
; banns shall be void (c), that may mean, as in tlie case 
of the statute of apprentices (d), voidable by the par|ies 
themselves, but not void for collateral purposes, such ^as 
a setUemept, where the parties themselv^ do not 
pomplain. ... 

•f 

jyOyly and Lpng contra, after observing that doubts 
. were entertained at the Commons upon the validity of 
this marriage, contended that it,was void, • by reason 
^thpt the banns were not published in the true christiun 
. and surnames, but more especially in the true dun^tian 
^.pame^ of the party. And first as to the argumentH^liiat 
^ ^e marriage act had for its pbjject to insure notoriety40 
. marriage^ and that if that was attained the purposes 

(,M)SaIi.6. {h) S.z. {t) S. 9. 

{10 5 €. 4* s. 41* See Hex t. St . NitMaSt Burr. S , C. px. 

< of 
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til thti act would be satisfied, answered, that' if that 
werespj then it would be cndugh lf publication were 
made by any description by which the party is generally 
kuowi^ w^thoiH; naming hhn,^ such as his i^pme of office, 
or aa pamon or lord of such a manor or parish. But 
the.statute is precise that it shall be in the true Christian 
and summnes. Perhaps a different consideration may 
be due to each of these, for according to Co. Lit. 3. a 
man may have divers names (i. e. surnames) at divers 
times, but not divers Christian names.” And the reason 
of this seems to be, that the surname probably originated 
in some accidental circumstance of i)roperty, person, or 
occupation, peculiar to the individual, which therefore 
niight vary with circumstances. But the Christian name 
being imposed at his baptism, by a solemn act insepara¬ 
bly connected with his religion, could not be changed 
. cxcqjt at his confirmation, in which case, as was re¬ 
solved by all the Judges in Sir JFl Gawd^s case, he shall 
afterwards use bis name of confirmation (a). So in Com. 
Dig. Abatevfieiit. E. 18. (/>) it is laid down, “ that the de- 
• femdant shall plead misnomer of the plaintiff if his 
Christian name be mistaHen, though he be known by 
the name by which he sues, for he can have but one 
name of baptism, and ought to sue by his true name.” 
But it is otherwise with respect to' his surname, ibid. 
E. 19. And this may be set against the supposed dic¬ 
tum of Lord HoU in Holman v. Warden^ and is in 
concurrence with the authorities above quoted. What¬ 
ever may have been the ancient law before the marriage 
act, it will be found that since that time the rule of the 
ecclesiastical court has been to enfortie a rigid observ-, 

Litt. z* %RolUAhx$s. > {h)Stt%\Mxy Bac.Ah.^Mhnmcr,'Ii, 


ancti 
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Rtice of the forms prescribed by the act, 1^14.' 

in*one case the Court felt itself compelled, tHdh^^ 
yrod no ground to suspect frai^d, to hold the ndarifle^^' . 
void, becaus# the banns ^ere published on C^hrisiM^ 
day instead of Sunday (u). And in Pougett v. Tomkym^ ** 

though much certainly turned upon the fraud, it is diffi* 
cult to conceive that it was the only ground of decision, 
because if it were, it was allowing one of the parties to 
avail himself of his own fraud to avoid the marriage* 
Fmnklandv. Nicholson was a mixed case, not altogether 
restiilg on the fraud, but partly also on a general view 
of what the statute intended by the rules which it pre¬ 
scribed ; and Sir W. Scott said, “ that he did not hold 
it to be neccilary that there should be actual fraud on 
the individual party; it was enough if tlie thing led to 
a probability of fraud.” Accordingly Mather v. Ney ( 5 ) is 
an express decision that, in the absence of any circum¬ 
stance of fraud, if from mere levity, as it was there said, 
the publication of banns be in a wrong name, the mar-i 
riage is void ab initio. Here the publication of banns, 
admitting a surname by repute to be well enough, was 
for the reasons above alleged in a wrong Christian name, 
and it is an inference of law that that was for the pur¬ 
pose of concealment; or if it be necessary to shew fraud 
in fret, here, it may be 5 aid, if the publication had been in 
the real name of this pauper, it must have awakened sus¬ 
picion, and led to inquiries how it happened that a man 
who was known by one name should have the banns pub¬ 
lished in another. As to the argument that this mar¬ 
riage is not void but only voidable by the parties, it is 

• 

(a) The name of this case was not mentioned. 

(^) See note 3. at the end^f the cast. 
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j^cient to mi^wer the. statute has ^ 

^t.aU inani^cs \nthout publication of banna 
sluU benuU^and i^id, and a publication of banns m s 
wrcppig, n^e is aa if there were no publication. An<i 
tjbopgb the sfatute re]^|n^ to apprentices has been held 
ip that uidentures shall be voidable only, that 
was because ^he statute made them void for the benefit 
of the parties, which b^^t they may waiye if they 
pl^^ but this,act is made against both parties, (a) 


Lord Bllenborough C. J. All that the law 

■ • 

quires on this subject is, that marriages shall be solcm* 
fuzed either by licence, or publication of banns, other¬ 
wise the stat. 26 Geo. 2. c. 33. s. 8. declares that they 

* ■ • _ 

shall he void. The statute docs not specify what shall 

be neoe^ary to be observed in the publication of banns; 
pr that the banns shall be published in the true names; 
but certainly it must be understood as the clear inten<» 
tion of.^e legislature that tlie banns shall be published 
in the true names, because it requires that notice in 
writing shall be delivered to the minister of the true 
Christian and surnames of the poitics seven days before 
the publication; and unless such notice be given he is 
^Ot .obliged to publish the banns. The question then is, 
has there been in this case, that which is required, a due 
notificatiem by the minister, on a Sunday in time pf 
divine^ vice, of one of the persons intending to con¬ 
tract marri^e. Now it appears that such notification 
has been made by the name of George Smith, by . which 
. idone Uie party was known in ^ place where he 
tended, and which be had borne for .three years prior 

(«) Per X.ord in cUlbpm v. PrestM, Burr. 8 , C, 486. i BL 
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to the < 5 elebration' of the marriage, in that 
that he was not known there by any other Oam& ' It 
would lead to perilous consequences if in every caee im 
inquiry’were to be instituted, at the hazard of endanger^- 
ing the marriage of a woman, who had every reason to 
think she was acquiring a legitimate husband, whether 
the name by which the husband was notified in the 
banns Were strictly his baptismal name, or whether at 
the period of his baptism he may not have received some 
other name. What the consequences might be of en¬ 
couraging such inquiries, as to the avoiding of mar¬ 
riages, and bastardizing the issue of them, it is not very 
difficult to imagine. The object of the statute in the 
publication of banns was to secure notoriety, to apprise 
all persons of the intention of the parties t6 contract 
marriage; and how can that object be better attmnC^, 
than by a publication in the name by which the party 
is known ? If the publication here had been in the namb 
of Abraham Langley^ it would not of itself have' drawn 
any attention to the party, because he was unknown by 
that name, and its being coupled with the name of tffe 
woman who probably was known, would perhaps have 
led those who knew her, and knew that she was abbut 
to be married to a person of another name, to suppose 
either that these were not the same parties, or that thei^ 
Was some mistake. Thereffire the publication in the 
real name, instead of being notice to all persons, wOuM 
have operated as a deception; aid it is strictly corredt 
to say, that the original name in this case would not 
have been the true name within the ifieanin^ Of the 
'statute. On tliese founds I think that the jfctjoMy 
'meant to require that the parties should be published 
by their known ahd acldiWl4d^ nanier, and 0 hedd 

adif- 
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a different construction would moke a marriage by 
banns a snare, and in many instances a ruin upon 
innocent parties.. The Court therefore'caimot lend 
itself to & construction which would be pregnant, witii 
such consequences. 


j • ) . ' * • • 

Le Blanc J. This question comes before the Court 
under, cii^ctimstances which strip it of any thing like 
^raud. The pauper who was known in the parish by 
the name of George Smith only, is notified to the mi¬ 
nister by that name, and the banns are regularly pub¬ 
lished in that name in the parish church. And the 
objection is, that the marriage is null and void, because 
tile name of George is hot the true name by which . he 
was baptized,. and because Smith is not his true sur¬ 
name ; wherefore it is argued that this was a marriage 
without publication of banns. It is material to look to 
the marriage act in order to see in what way it directs 
the banns to be published. The only clause which di¬ 
rects the true Christian and surnames to be used is the 
.second, and that has reference to the notice to be given 
to the minister; it requires that a notice in writing shall 
be delivered of the true Christian and surnames of the 
, persons to be married. A subsequent clause {$, 8.) forbids 
any person to solemnize marriage without publication of 
banns, unless by licence, under the pain of being ad** 
judged guilty of felony, and provides for the punish¬ 
ment, of persons who shall so do; and then it concludes 
that all marriages solemnized without publication of 
banns or licence shall be null and void to all intents and 
purposes.” To be sure the arguiqent here must neces- 
farily be, that marriage by *banns which are pub^ 

^Ushed not in the true Christian and surnames of the 

* • . ■ ' ■ 

14 parUes, 
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parties, is a marriage without publication of banns. But 
1 cannot accede to that argument, recollecting w’hat was 
the object of this provision in the marriage act. The 
object of it was to insure notoriety to the transaction, 
and I think, the Court recollecting that, cannot say that 
a marriage by banns, published in the names by which 
alone the [)arty was known, is a marriage without public 
cation of banns. The argument is, that a marriage 
by publication of banns means by publication of bamis 
in the real names of the parties only; but the statute has 
said no such thing. If the banns be published in the 
names of the party by which alone lie is known, and there 
is no fraud, whether that be the true Christian or sur¬ 
name of the party or not, I think the marriage is good 
within the meaning of the statute. Therefore I am of 
opinion that upon the present occasion every thing was 
done that was sufficient to give that notification of the 
marriage which it was the object of the marriage act 
to insure. 

Per Curiam (a), Order of Sessions confirmed. 
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(a) Dam^kr J, was absent. 


NOTE, No. I. 

,The following is a Minute of the Sentence delivered by Sir 
William Scott in the case cited. 

Consistory Court of 29,180^. 

Frankland against Nicholson, falsely calling herself 

Frankland. 

THIS is a proceeding for nullity of manlage, which U admitted to 
have been had in effect between Anthony Frankland and Ann Nicholso/tt 
__ on the ground of an improper publication of banns, she having beea 
described in the banes by the assumed name of Hoss. This suit }$ 
founded upon the marriage adt, which directs that there must be r 
publication of the true Christian andi surname od the parties. I think 
proper to observe, that the rule to be applied to it, if it bad rested 
upon the old ecclesiastical law of the country, would be the same as if 



i9t4* 

F<!ai«xi.anp 

gainst 

JNie«d&iON* 


C^AlgES IK MICHAELMAS TERM 

Bo iBtrriage act had subsisted. By that law the publication of banns 
is necessaiy; marriage is a contract by which the relation of parties to 
the public is materially alured; it is a contiact which is to be entered 
into by the parties with ail public notoriety, and which is to be per¬ 
formed in a public place. The high importance of this contract ha'S 
teqaired by the known law' of the country, and every Christian coun¬ 
try, that 4 ;here shall be a publication of banns, to give validity to a 
contract sui generis. The word ** banns,” in the old German lan¬ 
guage, signified a publication, meaning that there should be a previous 
notifica^n generally to the world, that all persons may have notice 
tlatt auch and such persons are going to be married. This condition is 
sever relaxed but by ^dispensation in the way of licence. If this be 
aa^ wHjtt is the publication the law requires! 1 think nothing can 
hq more clear than that the publication should notify, what it is fit 
the world, for public purposes, should know, that such persons are 
going to enter into that state and condition of life. A publication 
tl|at^^. and S, were going to be married, when in fact it was C. and 
2 X, would be a nullity in itself, and consequently a marriage grafted 
upon it -must be a nullity likewise; and though later times have in-, 
ttoduced a very relaxed practice, yet by the known law of the coun¬ 
try it requires a publication by banns, at least where not dispensed 
uHth by the ordinary, which the statute law reaffirms and strengthens; 
Kow it has been argued that the true and proper Christian and sur¬ 
name of the party cannot be altered but .by proper authority, by the 
king^s licence, or an .act of the legislature s yet there may be cases, 
where names acquired by general use and habit may be taken by re¬ 
pute as the true Christian and surname of the parties. If a person has 
acquired a name by repute^ iu fact the nse of the true name in the 
bi^ns would be An act of concealment, that would not satisfy the 
public purposes of the statute; therefore I do say that names so 
acquired by use and habit might Supersede the use of the true 
name; and if this case came up to this requisition, I should chink the 
party entitled to have the marriage affirmed. The statute has pre¬ 
scribed several rules, and this by publication of banns of the true 
cbiisdan 'and surname of the parties, for the purport that every 
person may be informed what, is going to pass. The public at large, 
tha relations, the parties themselves, have an interest in it; until the 
aarrisge is tolemnixed there is a locus. popnitenti«. They may re- 
edre fkry important information of the conduct and character of the 
parUes, who are going to enter into this contract for life: there may 
be persons well acquainted with, the particulars, whether of his or 
her coodtKSk, which may alter the resolution of either of the partier 
themselves. In this particular case, suppose the party bad been de¬ 
scribed by her own proper name, there might have been persons 
acquainted with herdrhduet, w^liich mt^thave influenced, and fairly 
fnfluehced the party himself; therefore the publishing, not in the 
IfttO nam^i deprivdr him of that information which he has a right 
I do not bold it to be hcceSnufy thtt there should be 
on the lisdiddttftlpxrtyi itistttoogblf the &!ng leads 

to 
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i6 a probability of fraud; and this mode of conducting the matter 
vrould lead to such consequences and mischief, as it is the intention 
of the legislature to prevent. It seems to me that courts of justice 
ate only following tip that intention in preventing such modes as are 
so obnoxious, and lead to fraud: certainly if this mode was per¬ 
mitted, a man might be married to t<he wife of another pbrton with¬ 
out the slightest knowledge of the fact; and many instances might 
be put in which a liberty of this kind would be extremely grievous. 
And in all those cases, where a false name is assumed for the publica¬ 
tion of banns, it may be considered as an imposition on the party 
himself: it may prevent him from having that information which 
ought to be open to him, up to the very time wheP the contract b 
pronounced irrevocable. If the fact had come out that the iKpmaa 
had grossly misrepresented her condition and state of life, it might 
have altered the intention of the party, with respect to this mar¬ 
riage; therefore, if the woman has' been giiiity of practising thif 
fraud, and imposing upon the man with respect to her cdnditioii 
(holding even possible fraud in this case) it is enough. But In thi^ 
case there is a fraud practised; there was an assumption of tKd name 
of Jioss in such a way, as will justify the Court in holding, that it ha4 
not superseded the other name, and that it was this very person that 
was going to be married. One would rather have expected witnesses 
would have been called to establish the fact, that in the district in 
which this woman lived, such was the name by which she generally 
passed, cither by Miss or Mrs. Ross^ as she thought proper to describo 
herself; but nothing of that appears; it is left to the testimony of 
the sister and brother of the party. The sister says thdt about twei 
years and a half ago she met her sister in the street by accident, not 
having seen her for two or three months preceding, and inquired of 
her where she lived, and she told the deponent she lived at No. xgi 
PortugaUstreett dare-market: saying, if deponent cdled upon her she 
must ask for Mrs. Ross: that deponent 'soon after did call at No. 
Portugal-sireett and inquired for Mrs. Ross, and was accordingly intro¬ 
duced to her said sister, who on that occasion said shd had accirientall/ 
met with a gentleman who wanted to have her. 1 cannot collect from 
this any thing more, than that at the house where she lived she was 
known by that name; it is too much to conclude from this that 
bore it till marriage. But the gentlemen sey, down to the marriage 
the did actually go by that name. But there it aP iaterrogatorf 
(which I presume the gentlemen did not read) to this e^ct, ** thd^l 
the ministrant, for long time before the marriage between her jind 
the produceut, passed as hb wife, and went by the name of Prm^lanij^ 
therefore she was cohabiting with this man for some time before the 
marriage. 1 think there is not proved such a use of the Hew nameg 
as comes up to the reqpiiitton of the statute^ Thp statute requires the 
true Christian and surname, and unless there- be a publication to th a t 
effect it cannot be qualified, the marriage must be pronounced noU add 
void. I do not kaovt that it is necetsiry to Shew a pankuiac fcaud in 
Vot^III. . . T eadi 
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each'case; but here is a .fraud practised on the party as to the cdho 
dition and situation of the woman ; likewise a fraud upon the 
ptiblicy being in violation of the law, and also a fraud upon the oSi> 
dating minister, whose duty it is to inquire into the requisites, whe¬ 
ther the parties are living within the parish. I am, therefore, of opi¬ 
nion that this marriage is not a legal one, and must be pronounced 
null and void* 


NOTE, No. 2. 

Consistory Court, yan, 18x2. 

PouGETT V. Tgmkyns, falsely calling herself Pougett. 

THIS was a suit for nullity of marriage, by reason of publication of 
haniis by a false name of one of the parties who was a minor. 

It appeared that William Peter Pougett^ a minor under 16 years of 
age, was married to Letitia Tomkyns^ his father’s maid-servant, and that 
the banns were published, and the marriage celebrated. In the names of 
William Pougett and Letitia Tomkjns, whereas the real name of the 
minor was William Peter Pougett. It farther appeared that he was gc- 
netally known and addressed by the name of Peter only, and that very 
few people were acquainted with the fact that he had likewise the 
Christian name of William. The marriage took place in the church of 
St. A»drcw*St Holimit in which parish the parties had never resided. 

Judgment. Sir W. Scott. This is a suit brought by Joseph Pougett 
Csq., fathbr of William Peter Pougett^ a minor, to annul the marriage 
which has taken place between his son and Letitia TomkyttSt on the 
ground of minority and want of consent, and undue publication of 
banns. William Peter Pougett^ the son, was born at Surat in the East 
Indies in May X794, and the marriage is proved to have taken place in 
Jamiary x8xo, consequently he was at the time under x6 years of age. 
It is proved, also, that the son resided in the house of his father in the 
parish of St. Mary-le-bone, and that the marriage was solemnized in 
the church of St. Andrew s. Holhorn. The alleged wife, it appears, was 
a servant in the family; what her age might have been, does not appear 
from the evidence before the Court, but the letters which have been 
eahibited shew that slie was a very uneducated person. It is proved 
that the young man was christened William Peter^ but that he was 
addressed by the name of Peter only; and that nobody, except his 
near relations, knew that he had the name of William also. His own 
letters were commonly subscribed Peter only, though some of them 
are signed Peter W, PougetU Letitia Temkyns, the party against whom 
the suit is brought, always called him Master Petert and he is so ad- 
dressed in her letters to him; so that nothing can be more clear, than 
that although William formed a part of his baptismal name, yet 
the other obliterated it in common use. The name of William 
would not h ve sufficed to designate him to most persons, and this is 
certainly a most important incidence in the present case. In what 
xnanuer the marriage was brought about does not exactly appear. An 

‘ attempt, 
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attempt, it scemSf was made to have the basins published at Hi^hgatCt 1814* 

which mUcarried, as one of the witnesses, who was employed by the — 

minor to obtain the publication, states, berausc the clerk did not Pouoett 

believe that the parties wcie resident in Highgate. It has been said against 

that the business of obtaining publication of the banns having been Tomkvns. 


entrusted to this witness by the minor himself, shews that there was 
no fraud upon him on the part of the wife : but the fraud suggested 
in this case is not a fraud upon the boy himself, but upon the parental 
rights of the father, his natural guardian. The account which the 
witness who was present at the marriage gives, is this, that the clergy¬ 
man asked the minor his name and residence; that he answered his 
name was IVilliam Pougett^ and appeared to be much confused; that 
the brother of the woman answered as to the residence. He is, there¬ 
fore, I think, to be taken as the principal actor in the business, though 
the fact that he was so is not directly stated by the witness. It is 
proved that the banns were published and the marriage celebrated in. 
the names of IVilliam Pougett., (omitting the word Peter^ and Letitia 
'Tornkyns, and it is likewise proved that the father was totally ignorant 
of the marriage at the time, and that he was not informed of it till 
some months afterwards, when he expressed great regret and indig¬ 
nation at what had occurred. The act of parliament recites great in¬ 
conveniences having arisen from clandestine marriages, and professes 
to prevent them for ihe future. For this purpose it directs a notice in. 
writing of the true Christian and surnames of the parties to be delivered to 
tlie minister seven days before, and without such notice he is nc t 
obliged to publish the banns. It must he taken as the clear intention of the 
legislature that the banns are to he published in the true names though it is not 
so expressed in the statute. What i? the use of publication of banns ? 
Why to notify to all persons the intention of the parties to marry, and 
if the true names arc not used then is there no notification whatever. 
There is no oppoitunity given to any persons who may be interested 
of knowing what is about to take place or of alleging any impediment 
to the marriage. It has, therefore, always been held in these courts 
from the case of Early v. Stevens to the present time, that a publican 
tion of banns in false names is no publication at ail. To hold the 
contrary would be to hold that which is contrary to the statute and to 
common sense. The question then in this case is, whether the omis¬ 
sion of part of the Christian name is so material a variation as to nullify 
the publication. The true name is IVilliam Peter^ and strictly 
speaking all baptismal names should be set forth, for in strictness 1 
conceive that all the names compose but one Christian name. And I un¬ 
derstand that it is so held in courts of common law. In the publication 
of banns, then, all the names ought to be published, for they all make 
up but one name. The party may be known to some by one name, 
by another to others; it is, therefore, highly proper that all should be 
enumerated. But 1 should be afraid to go the length of saying that 
the publication would be vitiated by the want of tliis in ail cases. 
Where no fraud is intended on cither side, where all the parties inter¬ 
ested have been cognizant, and where there has been a mere acclden- 

T a tal 
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tal omission of a dormant name, it would be too much to hold that »■ 
marriage, perfectly honest in other respects, should be vitiated by such- 
an omission, ilnother case may be put, where ckher of the parties frau¬ 
dulently suppressed one of the Christian names without the knowledge of 
the other j it would in snch a case be hard to hold the marriage void 
against the Ignorant party. But where the omission was known to 
both parties, and intended by them as a fraud upon a third person, 
the father or guardian, the Court wovUif I think, in such a case, be bound 
to enforce the strict let ter of the law in order to maintain the spirit of the 
law. It has been said that the statnte provides that it shall not be neces* 
sary after the marriage has been solemnized to give any proof of the abode 
of the parties within the parish, and that no evidence shall be received to 
prove the contrary in any suit respecting the validity of the marriage; but 
this tends rather to shew that other points may be enquired of, and that 
the validity of the marriage may be questioned on other grounds. Think- 
ing, therefore, that the Court is called upon to act on these principles, I 
have to consider the evidence which is before me, and to enquire whe¬ 
ther this is a case of casual omission or of frandulent' suppression. If one of 
the Christian names has lain dormant, and that name be omitted in 
the publication of banns, we may fairly presume that the omission was 
accidental. But here the name has been omitted by which the young 
man was usually known, by which he was always addressed in the 
family, and even by this woman herself in her letters. The Court, 
therefore, can entertain no doubt that the omission was intentional, 
and that it was made for the purpose of concealment from the father. 

It is a very strong circumstance, indeed, that the dormant name is brought 
forinard, and the name by Tobicb the party -was universally knfmn suppressed. 

At the time of the marriage, the clergyman questions the young 
man as to his name and place of residence, to which he replies that his 
name is William Pougett, and appears much confused; the woman’s bro¬ 
ther then conies forward, not to tell the truth, but to give evasive an¬ 
swers, for the purpose of deceiving the clergyman and preventing the 
postponement of the marriage. The banns of marriage were published 
in the chureh of St. Andrew's, Holhorn, and it is pleaded that the parties 
reuded In the parish of St. Mary-le-bone. This pare of the pica was 
objected to by counsel as contrary to the 10th section of the statute, to 
which it was answered, that it was used only as a circumstance to 
shew fraud, and not for the purpose of invalidating the marriage on 
the ground of non-residence within the parish. The words of the 
act are very broad and positive, and it was not without considerable 
hesitation that the Court permitted this part of the libel to stand. 
The doubts whlch*the Court then entertained are not now removed, 
and if tlie question In any degree turned upon this part of the case I 
should feel great difficulty in deciding it. But here is another fact 
pleaded to which the same objection does not apply, namely, the at¬ 
tempt to get the banns published at Highgate. Upon the whole, then, 
this is not a ose of mere inadvertence or casual omission ; it is not a> 
case of fraud by ont ,>arty on the other; but it is a confederation of 
both against the rights of the father, and therefore I pronounce the 
marriage nail and void under the statute. 

I NOTE, 
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NOTE, No. 3, 

The following are extracts from the minutes of some of the 
cases in the Consistory Court here alluded to. 

Consistory Court, yuly toth, 1807. 

Mather v. Ney. 

THE real name of the woman was Niry, and the banns were pub¬ 
lished in the name of Wright* 


1814. 


Per Curiam. This is a proceeding to obtain a declaratory sentence 
of nullity of marriage on account of publication of banns in a wrong 
name. The proof of this fact is full. No reason is given for it, ic 
seems to have been from mere unthinking levity. No drcumstance of 
fraud is suggested: no imposition was necessary to be practised. The 
question is, whether under the statute, and the construction which 
has been put upon it, this marriage must be pronounced void ab initio. 
'I’he parties cohabited together as man and wife, were reputed such, 
the children were baptized not as children of the husband and wife, 
but as of the mother by her maiden name. If the niarriage be void 
ab initio, no length of time can tender it valid. The act lequlres a 
publication of banns. In common reason it must be supposed to re¬ 
quire the true names, if not the true names, then it is no publication 
at all. The intent of the publication most be to give notice that the 
marriage is to be solemnized between the parties. Whether a name 
acquired by reputation might have sufficient legal eliect is a question 
different from the present. If the evidence before me brought the present 
case to that point, it would be my duty to determine it upon that. 
This point, I believe, has not hitherto been decided. But on the 
other facts the decisions have been uniform, namely, that banns must 
be published by the names of the parties. It was, indeed, stated, that 
the woman had used the name by which the banns were published, 
and that a witness might have been called to prove this. But her 
own sister is examined, and does not say any thing of the matter. 
And no foundation is laid for calling further evidence to prove this 
fact. If there had been, I should have thought it necessary for the 
protection of the children to have called for this evidence. Upon the 
whole, I shall pronounce the marriage void ab initio. 

Consistory Court, May xyth, 18x2. 

Heffer V. Heffer. 

THIS was an objection to the admission of a libel in a suit for the 
restitution of conjugal rights brought by the wife. 

Sir W. Scott. The objection principally relied on arises upon the 
copy of the parish register which is exhibited. The libel pleads that 
the parties were married by virtue of banns duly published. I'he 

T 3 woman’s 



2(56 


CASES IN MICHAELMAS TERM 


1814. 


Heffer 

against 

HerfER. 


woman’s real name it appears was Anna Colley^ hut in the exhibit it is 
stated that George Heffer and Anna Sophia Colley were married, and 
hence it has been inferred by the counsel that the banns were so pub¬ 
lished, and that the marriage is invalid on the ground of undue pub¬ 
lication. Now it does not necessarily follow that the banns were so 
published. It may be a mere mistake of the minister in giving tlie 
certificate; it may be that the banns were published by the right 
names, and that the additional name was used only at the celebration 
of the marriage. But admitting that the banns were published with 
the additional name, still if no fraud be shewn, if there be no doubt as 
to the identity, the Court would be very unwilling to question the va¬ 
lidity of the marriage after the long cohabitation of the parties, under 
the constant acknowledgment of each other as husband and wife. 
This case diffets very materially from that of Pougett v. TowitjPMS, which 
has been cited. That was a case of clear fraud against the rights of 
the father. If the husband can shew that he has been imposed upon 
by a false name, he may upon that ground falsify the marriage, but 
he must set forth the fraud, and prove it to the satisfaction of the 
Court. 1 shall admit this libel. 


Consistory Court, May 29th, 1812. 
Tree, otherwise Quin, v. Quin. 

THIS was a suit for nullity of marriage brought by the father of a 
minor by reason of publication of banns by a false name of one of the 
parties. One of the articles pleaded that the woman was baptized by 
the name of Martha^ and that she was known by no other, and that 
the banns were published in the name of Martha Caroline, 

Per Curiam. Do you contend that this would be sufficient to annul 
the marriage without shewing fraud f 

S-wabey, In clandestine marriages, which the act was passed to 
prevent. 

Per Curiam, I shall admit the libel, but without determining the 
law of the case till 1 see what is proved as to fraud. 

It docs not appear that any further proceeding was had in this case. 


Consistory Court, June 9tb, 1812. 
Mayhew V. Mayhew. 

THIS was a proceeding on the part of the husband for divorce by 
reason of adultery. The wife in a responsive allegation denied that 
any legal maniage had taken place, and the case came before the 
Court on the admissibility of this allegation. It was pleaded that in 
the publication of banns the woman was described as Sarah Kelso 

widow. 
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widow, but that her name was not Kelso, and that she was not a l8l4» 
widow. 

The woman had gone by several different names, her maiden name Mathew 
was Sarah ff^bite, or at least so stated by her to Mr. JMayhew. She against 

had passed by the name of Atkin, but was generally known by that of Mathew, 

Kolso, being tlie supposed widow of a person of that name. 


7 he Court said that there was no fraud on any one, the husband 
having been previously made acquainted with all the circumstances. 
The woman was a major, and there was no person on whom fraud 
could operate. Neither the act of parliament nor the rubric require a 
description of the status of the parties, and therefore the circumstance 
of her having been described as a widow is not material. The facts 
if proved would not affect the marriage; the allegation must, therefore, 
be rejected. 


Barker a^rainst Hodgson. 


Tuesday, 
Nov. 22d. 


The charterer 
of a ship, who 
covenants to 
send a cargo 
alongside at a 
foreign port, is 
not excused 
from sending 


^OVENANT; the plaintiff declares on a charter- 
party of affreightment made between him as master 
of the brig Providence^ tind the defendant, as freighter, 
upon a voyage to Gibraltar', there to deliver the out¬ 
ward cargo, and having so delivered to take on board 
from the agents or assigns of the freighter at Gibraltar thougifilfcon- 
and Cadiz, both or either, or at Gibraltar and Malaga, pjevakneeU*'* 
both or either, as should be ordered by the freighter or 
his agents, a homeward cargo, and deliver the same at public 

11 1 intercourse is 

Juondon, &c. for which 6 o running days were allowed, prohibited by 
and that the defendant covenanted that he, his agents port, and 
or assigns at Gibraltar and Cadiz, both or either, or at Jforifave coml^ 

munication 

without danger of contracting and communicating the disorder; therefore where to co¬ 
venant for not sending a cargo alongside at Gibraltar defendant pleaded that a pestilent 
and infectious disorder prevailed there, and thereupon all intercourse was prohibited by 
the law of the place, and became impracticable, without imminent danger to the 
persons concerned, of contracting and communicating the same, and defendant was 
prevented from sending alongside during all that time, of which plaintiff had notice, and 
tlrereupon departed with his ship on her return : replication, that defendant might have 
sent the cargo alongside before all intercourse became unlawful or impracticable, but 
lel'nsedjand thereupon plaintilf departed with his ship by the consent of defendant’s agents 
)ie|d that defendant w as liable. 


T 4 


Gibraltar 
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Gibraltar and Malaga, both or either, should and 
would, at his or their own costs and charges, send the said 
homeward cargo alongside the ship, and assigns a breach 
in the terms of that covenant; per quod the plaintiff' 
was prevented from taking on board the said homeward 
cargo, and obliged to return home without any cargo. 

Pleas, I St, that after delivery of the outward cargo 
at Gibraltar, and before the expiration of the do run¬ 
ning days, a certain pestilent and malignant dis¬ 
order broke out and prevailed there, and thereupon 
all such public intercourse and communication as was 
necessary for the purpose of sending the homeward 
cargo alongside the ship, became and was, and until the 
discharge of the plaintiff as thereinafter mentioned con¬ 
tinued to be, unlawful and prohibited by the then pub¬ 
lic and established law of the place, until farther regu¬ 
lations, so that the defendant or his agents could not 
send the same alongside, without violating such law; 
whereof the plaintiff had notice, and was then and 
there discharged by the agent of the defendant from the 
farther performance of his contract. 2dly, That after 
the delivery of the outward cargo as aforesaid, and be¬ 
fore the expiration of the 6o running days, a certain 
pestilent, malignant and infectious disorder broke out 
and prevailed at Gibraltar, and thereupon all such 
public intercourse and communication as was necessary 
for the purpose of sending the homeward cargo along« 
side, became and was, and until the discharge of the 
pluntiff as thereinafter mentioned continued to be, im¬ 
practicable, without great ^d imminent danger, to the 
persons concerned therein, of contracting, qr conununi- 
cating the said disorder, and the defendant and his 
^ents were then and thfre prevented, during all that 

timei 
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time, from so sending the said cargo; of which the 
plaintiff had notice, and was then and there discharged, 
&c. as before. And there were two other pleas re¬ 
spectively similar to the two above stated, except that 
instead of alleging that “ all public intercourse, &c. 
became and was, and until the discharge of the plaintiff 
continued to be, unlawful, &c. and impracticable,” &c. 
they alleged that “ all public intercourse, &c. became 
and was, and until and at the departure of the plaintiff 
as thereinafter mentioned continued to be, unlawful, &c. 
and impracticable,” &c.; and instead of concluding 
that “ the plaintiff had notice thereof, and was then and 
there discharged,” &c. they concluded that “ the 
plauitiff had notice thereof, and thereupon departed 
with his ship on her return to London” 

Replications to the two first pleas stated in substance, 
that before the breaking out of the said disorder, &c. 
the ship had delivered her outward cargo, and staid a long 
time, to wit, ten days, for the purpose of receiving the 
homeward cargo; and that before all communication be¬ 
came unlawful, or was impracticable, the defendant could, 
and might, and ought to have sent the homeward 
cargo alongside, &c., but the defendant did not nor 
would during that time, nor at any time afterwards, 
send the same alongside (although often requested) but 
wholly refusedand the replications to the two last 
pleas added, and thereupon the plaintiff by and with 
the licence and consent of the defendant’s agent de¬ 
parted,” &c. And upon demurrer, and joinder, the 
doubt was, if the matter alleged in the pleas was suffi- 
fdent to excuse the defendant for the non-performance 
pf his covenant 


1814. 


Bakkbe 

against 

Hodgson, 


LittledaU 
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Littledale contended that the matter was sufficient, 
and especially upon the two latter pleas, which were not 
pleaded in discharge of the covenant, but only as a sus¬ 
pension of it; and he compared it to the case in 1 Roll. 
Abr. 450.7^/. 10. If a man covenant to build a house 
before such a day, and afterw'ards the plague is there be¬ 
fore the day, and continues there till after the day, 4 his 
shall excuse him from the breach of the covenant for not 
doing thereof before the day, for the law will not com¬ 
pel him to venture his life for it, but he may do it after.” 
So here, the covenant was suspended, and the detend- 
ant excused from sending the cargo alongside during 
the time of the pestilence, and if the plaintiff thereupon 
departed with his ship by the consent of the defend¬ 
ant, he cannot complain that the defendant did not 
afterwards send it. Then if the defendant is excused 
from performing the principal thing, he shall also be 
from the consequences of not doing it. 


Lord Ellenborough C. J. Perhaps it is too much 
to say that the freighter was compellable to load his 
cargo; but if he was unable to do the thing, is he not 
answerable for it upon his covenant ? Is not the freighter 
the adventurer, who chalks out the voyage, and is to 
furnish at all events the subject matter out of which 
freight is to accrue ? The question here is, on which 
side the burthen is to fall. If indeed the performance 
of this covenant had been rendered unlawful by the go¬ 
vernment of this country, the contract would have been 
dissolved on both sides, and this defendant, inasmuch 
as he had been thus compelled to abandon his contract, 
would have been excused for the non-performance of it, 
and not liable to damages. But if in consequence of events 

9 ^^ 
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which happen at a foreign port, the freighter is pre¬ 
vented from furnishing a loading there, which he has 
contracted to furnish, the contract is neither dissolved, 
nor is he excused for not performing it (a), but must 
answer in damages. 

I^er Curiam (6), Judgment for the Plaintiff. 


1814. 


Barker 

Hosmsu^. 


Scarlett was to have argued on the other side. 


(a) See 7 , Vern. aia. and Blight v. Page^ ^B.&P. *95. n. a, 
(^) Dnmpier J. was absent. 


Doe, on the Demise of Burrell, against 

Perkins. 


jj^ JECTMENT for a close of land at Gedn^ in Lin- 
colmhire. At the trial before Thomson B. at the 
summer assizes 1813, for that county, a verdict was 
found for the defendant, subject to the opinion of the 
Court upon the following case: 

David Burrell being seised in fee of the said close, by 
his will dated the 14th oi January 1776 devised it to 
M. Griffin for life, and after her death to 2 ?. Burrell in 
fee. The testator died soon afterwards, and M, Griffin 
entered into possession, and leased the said close to 
the defendant’s father for her life, under which lease 
the defendant’s father held it as tenant to M. Griffn till 
her death, ikf. Griffn died in 1799, and the defend¬ 
ant’s father continued in possession afterwards, until his 
death on the 12th of November 1805, without paying 
rent or having any demand or claim made upon him 
for rent or for the land, and upon his death the defend¬ 
ant took possession, and has continued in possession 


Tenant for life, 
remainder to 
R. P.in fee, and 
tc-nant for life 
leases for her 
life and dies iti 
1799, and lessee 
continues in 
possession with- 
out paying rent 
till his death in 
1805, when his 
son takes po$> 
session, and 
continues with¬ 
out paying 
rent, and 1807 
levies a fine 
with proclama¬ 
tions : held 
that the heir of 
R. P,, the re¬ 
mainder-man, 
might maintain 
ejectment 
against the son 
without an 
actual entry to 
avoid the fine, 
or a notice to 
determine the 
tenancy. 


ever 
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Reader for the lessor of the plaintiff made two ques¬ 
tions, the first upon the effect of the fine levied by the 
defendant; the second, upon the want of actual entry 
before ejectment. And he contended that the fine had 
no operation, and that an actual entry was unnecessary. 
First, the fine was merely void, being levied by a party 
who had not any freehold. In order to levy a fine of 
lands, some one of the parties to it must have an estate 
of freehold. S/iepk, Touch, 14. is decisive upon that 
point: “ If neither the conusor nor conusee be seised 
of any estate of freehold, in possession, or reversion, of 
the lands whereof the fine is levied, at the time of levy¬ 
ing the same, but have only a lease for years, or not so 
much, the fine is void and of no force as to any 
stranger, howsoever it may be good between the parties 
by way of estoppel.” Now here it will hardly be denied 
that the defendant had not any fi^hold of right, neither 
bad he a tortious freehold by disseisin, or intrusion; 

for 


ever since, without paying rent or having any rent de* 
manded of him. The defendant’s father made a will, 
and appointed the defendant his executor; and after 
disposing of some of his property to his grandsons, de¬ 
vised the residue in general terms to the defendant. In 
Hilary term 1807 the defandant levied a fine of the 
close, with proclamations, and declared the uses of it by 
deed. The lessor of the plaintiff is heir at law of the 
testator, and also of R, Burrell, who died about 30 years 
ago. No actual entry was made by the lessor of the 
plaintiff before the bringing of this ejectment. 

The question is, whether the plaintiff is entitled to 
recover; if he is, a verdict to be entered for him; if 
not, the verdict to stand. 
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for disseisin is where there is a wrongful putting out of 
him who is actually seised of the freehold; intrusion is 
by a wrongful entry where the possession is vacant; 
Co. Z2V/. 277. a. 153.6. Cro. Car. Again, Litt, 
sect. 279. describes disseisin to be “ properly where a 
man entereth into any lands or tenements, when his 
entry is not congcable, and ousteth him which hath the 
freehold.” And Lord Coke in his Commentary upon 
that (181, a.) notes, “ that every entry is not a disseism, 
unless there he an ouster also of the freehold; and there¬ 
fore, he says, Littleton doth not set doum an entry only, 
but an ouster also, as an entry and claimer, or taking of 
profits,” &c. From all which it follows, that here being 
neither entry nor ouster by the father of the defendant, 
he acquired no freehold by disseisin or intrusion. But 
by reason of his continuing in possession after the death 
of M. Griffin he became tenant by suifcrance. This 
appears by the distinction taken in Co.Ut.$^. b. between 
tenant at will and tenant by sufterance, where it is said 
that “ tenant at sufferance entereth by a lawful lease 
and holdeth over by wrong. A tenant at suffer¬ 
ance is he that at the first came in by lawful demise, 
and after his estate ended continueth the possession, and 
wrongfully holdeth over.” So here the father of the 
defendant at the first came in by lawful demise from 
M. Griffiny but after his estate ended by her death he 
wron^uUy held over. And the son acquired no better 
estate than the father. 2dly, It follows from what has 
been already shewn, that an actual entry was unneces¬ 
sary in this case. For although an actual entry is n&... 
cessary to avoid a fine with proclamations, that is only 
where the person who has the right would be barred by 
non-claim for five years. If therefore five years non- 

claim. 


m 

1814. 


Doe 

against 
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1814. 

Doe 

against 

PSRKlNjl. 


claim would be no bar, which it would not be if the fine, 
as it has been shewn, operates nothing, neither can an 
entry be necessary. For an entry is only necessary to 
revest an estate which has been divested, Margaret 
Podger^h case (a), Sq^n's case (6), and Focus v. Salis¬ 
bury {c) ; but here nothing was divested, causa qua 
supra. 


Gaselee contra agreed that the father of the defendant, 
inasmuch as he came in by right and continued by 
wrong, was not a disseisor, or at least that the lessor 
was not bound to consider him as such. But here he 
said was a descent cast which took away an entry, and 
for that he cited Rome's case (d), which refers to 18 Ed, 
4.25. but he admitted that i8JGd. 4. had been over¬ 
ruled in Allen v. Hill (e). As to the want of entry, he 
argued that in all cases of a fine with proclamations an 
entry is necessary to avoid it, and it is only where the 
fine is at common law, as in Jenkins v. Prichard or 
where the proclamations have not been made at the time 
of ejectment brought, as in Hoe v. Watts (g), that an 
entry is not required. But granting that an entry was 
not necessary, and that the defendant was no more than 
tenant by sufferance, still he is entitled to hold until 
something be done to determine the tenancy; he is as 
much tenant as a tenant at will, and according to Right 
v. Beard {h) the bringing the ejectment is not a deter¬ 
mination of the will, although the tenant enter into the 
common consent rule. Therefore, for want of some 

(fl) 9 Jiep.io6, {b) 5 Hep. 143* (0 Hardr, 400. 

(d) Owm, a8. (e) Cro^ £liz.%%Z, S. C. 3 1J3* 

(f) ^ 1 IS. 4 S. (^)9£astyi7. (A) 


notice 
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notice or act to determine the tenancy, this ejectment 
cannot be maintained. 

Lord Ellenborough C, J. It seems that in order 
to constitute a title by disseisin there must be a wrong¬ 
ful entry; but here has been no wrongful entry, but 
only a wrongful continuance of the possession, therefore 
there was no disseisin. With respect to a descent cast, 
it is not even stated tiiat the defendant is heir. And as 
to the want of entry to avoid the fine, it surely needs 
not much labour to discover that if the fine operates no¬ 
thing it cannot require an entry to avoid it. Nor was 
any notice necessary before the bringing of this eject¬ 
ment, for the defendant is not in the ordinary sense 
tenant, but a person who retains possession of land by 
wrong against the party in whom the right is, who for a 
time has suffered his possession to continue. 

Le Blanc J. The law gives this defendant a totally 
different denomination from that of tenant at will. 

Bayley j. said, that in order to make a descent cast, 
the party must have a descendible estate. And upon 
the objection of want of entry to avoid the fine, he cited 
Uffme Power Bsidii East, per Lord Keityon, 

Suppose a tenant for years levied a fine, no entry by 
the landlord would be necessaiy in order to enable him 
to maintain ejectment at the end of the term.” 

Judgment for the Plaintiff, (i) 


2^75 

1814. 


Dob 

agaimt 

Perkins. 


(<i) % N, R> X. 


(>) Dampier J. wts absent. 




Weinesda^t 
Nov, ajd. 

Where the pau¬ 
per was hired 
as bailiff cb P, 
who held a 
farm, under an 
agreement that 
he was to have 
weekly wages, 
ftc. and his 
master to find 
him a house, 
and either to 
furnish him 
with two cows, 
or the pauper 
was to be at 
liberty to hire 
two, and feed 
them on the 
farm, and he 
served three 
years under the 
agreement, and 
lived with hia 
family in his 
master’s house, 
occupying the 
kitchen and 
two rooms, and 
hired two cows, 
which fed dur- 
ring the sum¬ 
mer in the pas¬ 
tures of his 
master: held 
that by the 
feeding of the 
cows, which 
was above the 
yearly value of 
10/., the pauper 
acquired a set¬ 
tlement. 
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The King against The Inhabitants of Minstkb. 

^ PON appeal the Sessions confirm^ an order for 
the removal of Matthew Fryer^ his wife and chil- 
dren, from the parish oi Bridge to the parish of Minster^ 
in the coimty of Kent, subject to the opinion of this 
Court upon the following case; 

The pauper being settled at Minster, and having 
been married several years, and having had 7 children, 
a frw days before Michaelmas 1808 was hired as a 
bailifr by one Parker, who had a farm at Bishopsbourne, 
and resided the greater part of the year about 3 mile? 
distant. The terms of the agreement made between the 
pauper and his master were as follows; the pauper was 
to have los. per week for wages; was to be allowed 
by his master pork at ks, per score, and grist at 4s, per 
bushel, for the use of his family, these prices being 
lower than the general prices. His master was to find 
him a house, and was either tojumish him with two cams, 
or the jtauper was to be at libei'ty to hire two, and feed 
them on his master^s fatm. The pauper went into 
the service of Parker under the said agreement at MU 
chaelmas 1808, and continued until Michaelmas 1811, 
and he and his family lived in the house of his master 
at Bishopsbourne, and occupied the kitchen and two 
rooms up stairs, and his wife took care of the house; 
The pauper hired two caw^ which fed during the sum*^ 
mer in the pastures of his master, and in the winter in 
his master’s straw-ysird, with straw that Was grown upon 
the master’., lands. The Sessions found that the rooW 
ot^cupied by the pauper and his family» in the house of 

his- 
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his master, were not of the yearly value of lo/., but that 
the pasturage and keep of the cows, upon the lands of 
his master, were above that yearly value. 

.BoUand in support of the order of Sessions, denied 
that the pauper rented a tenement within the meaning 
of 13 & 14 Car. 2. c. 12. in Bhhopshmfrne, He admitted 
that ns the case stated that the cows were to be fed, and 
were fed on the master’s farm, there was a profit issuing 
out of land to constitute a tenement within the distinc¬ 
tion taken in Rex v. Tishury (a). But he argued that 
here was not “ a coming to settle” within the meaning 
of the 13 & 14 Car. 2. The coming to settle thereby 
meant, was that of a stranger coming to inliabit, not 
that of a servant, who cannot have a permanent abiding, 
but may be discharged at any time. Here the agree¬ 
ment that the pauper should have the feeding of two 
cows, with the other privileges, was in the nature of 
wages, and not of a renting. And if this should be 
holden a renting, then all servants in the families of per¬ 
sons of large establishment, to whom apartments of the 
yearly value of icl. are .exclusively appropriated in tlie 
houses of their iRaster^, must be considered as renting a 

tenement and entitled to a settlemeot.., put it does not 

. , * - ... * 

follow because a person r^ides.in a tenement, that 
therefore he comes to settle. Here the pauper, as bai¬ 
liff, was subject to the jurisdiction of the magistrates 
under the statute of labourers (d), and might have been 
discharged or in^risoned for misconduct, and then the 
pasturage of his cows would have ceased. A tenure so 
precarious seems to be wid(^ly different &om a coming 
to settle. i . 

. ; ...... K ■ '■ 

(a) M. 45 G. 3. % Nil. Poor Zawh 17* 3<J 

Vot. III. U Sertnt 
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Berens and Adolphm contr^ contended that the 
pauper gained a settlement at Bhhopshoume^ The 
admission that the feeding of the two cows was a tene¬ 
ment, is an admission that he gained a settlement, be¬ 
cause it admits that he had an interest in land which 
made him irremoveable for forty days, and it is no ar¬ 
gument against his acquiring a settlement thereby that 
he was liable to be turned out of it for misconduct, if 
in fact he has had an enjoyment of it for 40 days. 
Therefore in Rex v. Fillonglei/ (a), a permission “ to 
enjoy so long as 1 please, and to be taken again when 
1 please,^* was holden to confer a settlement. And 
there is not any analogy between the occupation in this 
case and the occupation of a servant in a fomily, because 
the latter is referable to, and for die better and more 
convenient performance of his service to the master. 
Neither need any rent be reserved; none was reserved 
in the case cited, and it is enough if it be paid by ser¬ 
vice instead of rent, as in Rex v. WhixUy (i), by keeping 
three cattlegates in repair; or, as in Rex v. Melkndge (c), 
by serving as a herd. So here the rent was paid by 
service, which was the return made for the interest that 
the pauper took in the land. That that interest is a 
tenement is clear from the cases of Rex v. Tolpuddle (d), 
Rex V. HoUington (e), Rex v. Stoke-upon-Trent {/)^ and 
Rex V. Darlep Abbey, (g) 

Lord Ellenborough C. J. Here the pauper had 
a profit issuing out of land. to be taken in loco oerto, 
which has been adjudged by the cases to be a tenement. 

(«) E r. *» 4ji (j) X y. Xjy. ^ 

4tr.it, 671. (e) zSeXtHi. (/) toJ?«tl«49(l. 

' (f) MlMf.aSo. 

The 
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m 

The distinction between the occnpation of a servant in 1814. 

the house of his master, and this, has been adverted to by “. 

^ TheKmo 

Mr. Addlpkus, and the argument, as it seems to me, has agtOiut 
been properlyanswered, that the apartmentsof theservant 
are only as an appendage of the service, they are allotted 
to him for the more convenient performance of the ser* 
vice, which is the principal thing. Here it is stated 
that the pauper hired two cows; and that they were 
kept on the land of the master during the summer 
months; and it docs not appear that this was connected 
with the service, or that it was necessaiy for the conve* 
nient performance of it, that he should have the two 
cows. In this respect, therefore, this case may be dis¬ 
tinguished from that of servants having apartments in 
the houses of their master for the better discharge of 
their duties to their masters. The case now before the 
Court falls within those which have been decided, pai>* 
ticularly the case mentioned by Mr. Berens of Hex v. 

Melkridge^ the only difference being, that there he was 
the servant of many persons, here he is the servant of 
one only; still the compensation for the tenement in 
both is the same, namely, the service of the pauper; 
which the Court held to be equivalent to his paying 
rent. The other cases of Rex v. Tolpttddle and Rex v. 
PiddletrenRiide are decisive that this interest was a 
tenement. 

Le Blanc J. If this case depended upon any con¬ 
sideration involving the value of the apartments or lodg¬ 
ing which the pauper occupied in the house of the 
master, I should not think the case of Rex v. MeUcridge 
an authority that called upon us to decide in &vour of 
the settlement; but it is stated that the yearly value of 
^ U 2 the 
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the pasturage, independently of the house in which the 
pauper resided, was upwards of 10/. That being so, 
the cases which have been determined have held, that 
whether the pauper pay in service or in money, it shall 
be a coming to settle on a tenement. In this case, if 
the pauper’s occupation of the tenement, was necessarily 
connected with the service of the master, as in the case 
of occupying apartments in the house of the master, I 
should have no hesitation in saying that that would not 
have conferred a settlement, although of a greater 
yearly value than lo^., because the occupation would 
have been necessary for the performance of the service, 
for which the master might allot what apartments he 
pleased. In like manner, if the master had allotted to 
the pauper so much milk a day, I should have thought 
the pauper would not have gained a settlement. But 
in the present case the pauper has a distinct interest in 
the pasturage of the two cows unconnected with his 
service to the master’s dairy; and this liberty of taking 
the profits out of land is found to be of a greater value 
than loL I do not know therefore how to distinguish 
this &om the cases already decided. 

Bayley J. Mr. Adolphus has pointed out a clear 
and particular distinction enabling us to decide this 
case. Here something is given to the servant uncon¬ 
nected with the service. It is the same thing as if the 
servant had stipulated diat £(s he had a family, he must 
have certain land for his own occupation, and that the 
master should allow him to become a distinct occupier 
of land to the value of 10/. a year. If that had been 
so, there are not wanting cases t6 shew that it is not nc- 
cessaiy that a rent should be paid in money, or indeed 

that 
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that therS should be any rent at all, in order to consti¬ 
tute him the occupier of a tenement, but a service is 
quite sufficient. The case of the herdsman {a) is full 
to that point. If that be so, what is the present case 
but that of a servant who stipulates for a profit out of 
land of more than the yearly value of i o/., for which he 
is to pay in service. 

Orders quashed. (5) 


18x4. 

The Kino 
araivst 
The Inhabi¬ 
tants of 
MiNsraa. 


{a) Hex V. Melkridge, 


(i) Damp ter Jl was absent. 


Brown and Others against Messiter. 


’Thursday^ 
Nov. 341 h. 


against the acceptor of a bill of exchange 
for 195/. After the bill was due, and before the 
commencement of the action, the plaintiff^s attorney 
wrote to the defendant to request payment, and received 
an answer from the defendant desiring to have a copy of 
the bill, which he sent, and afterwards made personal 
application to the defendant for payment, when the de¬ 
fendant requested to see the original, which was shewn 
him, and he admitted the acceptance and promised to 
pay it. Afterwards, on the 29th of Jidy last, the bill 
was stolen from the pocket of the attorney, and not¬ 
withstanding he had by public advertisements offered a 
reward for it, he could gain no tidings of it. Under 
these circumstances Phelps on a former day obtained a 

rule nisi to refor it to the master to see what was due 

. « 

for principal and interest upon the said bill; and now 
upon the production of a eppy of the .biU verified by the 
a^davit’of the plaintiff’s attorney, and no cause being 
shewn, the rule was made absolute, {a) 


The Court re¬ 
ferred it to the 
Master to see 
what was due 
for principal 
and interest 
upon a bill of 
exchange, upon 
the production 
of a copy of the 
bill verified by 
affidavit of the 
piaintifT’s at- 
torney^the ori¬ 
ginal having 
been stolen out 
of his pocket, 
and no tidings 
of it gained. 


(«) The rule was obUuned and made abaolote before one Judge. 

u 3 
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^huriiay, RoYLANCE Hewling, 

JVbv. I4tli. 


• A plaintiff*who 
has lain in pri-* 
son more than 
j% months un¬ 
der an execu¬ 
tion for the 
costs of a 
nonsait, not 
amounting to 
ao/., is entitled 
to be dis¬ 
charged under 
48 G. 3. f.ia3. 


^ASELBE moved to discharge Uie plaintiff out of 
custody under 48 Geo, 3. c, 123., he having been in 
execution more than a tw'elvcmonth for the costs this 
action, in which he was nonsuited, and the costs of which 
amounted to 18/. The statute enacts, that all persons 
in execution upon any judgment obtained in any court, 
&c. for any debt, or damages, not exceeding 20/. exclu¬ 
sive of the costs recovered by such judgment, and who 
shall have lain in prison thereupon for the space of 
12 successive calendar months next before the time of 


their application to be discharged, may, upon appli¬ 
cation for that purpose, in term time, made to some one 
of his majesty’s superior courts of record at Westminster^ 
to the satis&ction of such court, be forthwith discharged 
out of custody, as to such execution by the rule or order 
of such court.” And he submitted, that although the 
words for any debt or damages not exceeding 20/. 
exclusive of the costs” might not in terms include a 
judgment for costs only, or might even appear to ex¬ 
clude it, yet this being a remedial statute ought to 
receive a liberal construction. 


Baylet X (the only Judge in court) at first doubted 
whether the act extended to plaintiff as well as to de¬ 
fendants, aiid he postpone the case until the court was 
full, and after he had mentioned it^ib’the bench, Lord 
EUenhorofi^h C. J. smd, that the cpste became a debt by 
tile judgment, aidd tii^chTre the phuhti^T ought to be 
discl^ged. (fl) 

(«) Dimffitr was tbwiit. 
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Bass against Clive. 


Frid^t 
Nov, Sjth. 


'j^ADDY moved that the plaintiff might give security 
for costs, upon an affidavit that he had become 
bankrupt, and that the suit was carried on for the bene¬ 
fit of the estate; but the affidavit did not state that any 
application had been made to the plaintiff for security. 
And by reason of that omission he admitted that he 


The Court wiR 
not grant a 
rule that the 
plainthTma/ 
give security 
for costs, unless 
application hus 
been made to 
him to give 
security* 


could not pray to stay the proceedings, but contended 
that he was entitled to the rule as above. 


But Lord Ellenborougu C. J. said, that it was an 
universal rule that the authority of the court was not U> 
be interposed, without ascertaining whether the party 
will refuse to give security. 

Per Curiam (a), Buie refused. 

(a) DamfiorJ, waiNabsent. 


Chadwick against Battye. 

^RULE nisi was obtained on a former day that the 
sum of 25/. paid into the hands of the sheriff in 
lieu of bail, and by him brought into court, should be 
paid over to the defendant, or hia attorney, thede&nd- 
ant having put in bail, and having since rendered him** 
self in discharge of them. 

I 

p^jiinassef who now shewed cause, contended that 
this motion, was not warranted by stat. 43 G. 3. e, 46. 
s. 2., which only ^owed the defendRnt to move the 

U 4 Court 


Saturday, 

Nov. s 6 tii. 

A defendant 
who has put in 
bail, and ren¬ 
dered in their 
discharge, is 
entitlecT to have 
the money de¬ 
posited in the 
hands of the 
Iheriff; in lieu 
of bail, repaid 
to him, under 
stat. 43 ^* 3 * 
r* 4^* s.s. 
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x 814 * 

Chapwick 

against 

Battyx* 


Court to have the money deposited repaid to him, in 
case he shall duly put in and perfect bail. But a sur¬ 
render in discharge of his bail is neither a putting in 
and perfecting bail, nor is it equivalent to it, fi)r the 
security of the bail may be better than that of the 
defendant. 


Heathy in support of the rule, cited Halford v. 
Harris, {a) 

a 

Lord EllenbokouOH C. J. The defendant has gone 
one step farther than if he had put in and perfected 
bail; for he has rendered in discharge of his bail. To 
refuse this motion would be converting that which was 
intended in ease of the party, into an instrument of 
vexation. 

Per Curiam (i), Rule absolute. 

l«) 4 Teattii, 669. (J) Damfier J. was absent. 


Vive ASH and Another against Beckek. 

Hav, 28th. 

Divett against Same. 


A resident mer¬ 
chant of LandoUf 
who is ap¬ 
pointed and 
acts as consul 
to a foreign 
princct is not 
exempted from 
arrest upon 
mesne process. 


'^HIS case was argued on a former day, upon a rule 
nisi for delivering up the bail-bond to be cancelled, 
by Bichardson and Qiffard pg^n&t the ri^iSs and Scarlett 
and CampbeU in support of it. . The question made was, 
whether the Defendant, who hadjb^n arrested for a 
debt of 548/. at the suit of the plaintii&, and compelled 
to give this bond, vtm oititled^ as consul to.the Duke of 
Sleswici Holstein Oldenburg, to privilege from arrest; 
On the one side It was contended, ’upon the authority 

4 + of 
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of Wicquefort (a), which it was said is not contradicted 
by Vattel, that consuls are liable to the justice of the 
place where they reside, as well in civil as criminal 
matters. On the other side, the authority of Wicquefort 
was said not to be supported by the only two instances 
which he quotes of the Dutch and Venetian consuls, 
whose arrest appears to have been made the subject of 
complaint and remonstrance by their respective courts, 
as being a violence done to the law of nations (6). And 
Wicquefort^ in another place (c), discoursing of commis¬ 
sioners, who he says are sometimes public ministers, 
adds, C’est ce que se doit aussi entendre des con¬ 
suls.” And the authority of Wicquefort may be opposed 
by that of Vattel^ who lays it down (d), that a consul 
is entitled to the protection of the law of nations;” and 
again, “ that his functions require that he should be 
independent of the ordinary criminal justice of the place 
where he resides, so as hot to be molested or impri¬ 
son^,” &c. A variety of other extracts from the same 
authors, and several cases were also referred to on each 
side in th^ course of the argument, but as the whole is 
so fully noticed and commented on in the judgment of 
the Court, it'is conceived that this short outline of the 
argument will be sufficient. The Court took time to 

y 

coiisiden 

Lord EllenEokougu C. J. on this day gave judg¬ 
ment nearly as follows: 

This was a rule tb shew' cause why the bail-bond 
should not be delivered up to be cancelled, and in the 
mean time proceedings s^taid., This application to the 

(tf) j 

(d) Soci ^c, 2. S> 34* ; 


1814. 

VlVCASlI 

against 

Bbckcr. 


Court 



CASES, I^CHAELMAS .TERM 


Vl^BASH 

e^tinst 

Bbckbx. 


Court was £buDd$d on th^ circumstance of the 
aiit being consul to the Duke of SLesmak Holstein Olden¬ 
burg, He grounds his application upon an a^dayit 
in which he states his appointment as consid* He states 
that on the 20th of January last the Duke of Oldenburg 
appointed him his consul by an instrument under the 
seal of the duchy in this form: His Serene Highness 
the Duke of Slesmck Holstein Oldenburg^ reigning 
Prince otLvbec^ &Ci having judged proper for the be¬ 
nefit and interest of his subjects to establish a consul and 
agent for the commercial relations in Mnglartd^ and con¬ 
sidering the good testimonies which have been, gendered 
to him of Mr. Charles Christian Becker^ xperch^t, resi¬ 
dent in London^ has named him the said C* C* Becker as 

such, and confided to him the said office until revoca- 

^ * 

tlon, on condidon that the said consul slmll ob^rve the 
instruedons that shall be given him by the government 
of Oldenburg^ requesting, each and everyone, according 
to his rank, tide, and 4 ignity, to reco^dze the said C. C. 
Becker as consul and agent for the commercial reladons 
of his Serene Highness the Duke of Oldenburg^^fijc, and 
to grant him the free exercise of his funcdonib and to 
let him enjoy the liberdes, immunides and. prerogadves 
attachi^ to such a charge.’* On this uiatruipent one 
thing is to be observed, that it is not addressed to the 
sovereign of the state in which he is to exercise his flmc- 
tions, but only to the public at large; it is a kind of 
sciant omn^ requesdng of every one that he may be 
recognized as consul and agent for commercial relations, 
and allowed the free exercise of his funcdpiis. What 
those funcdbns are^ is in ^me degree made to. appear 
by what fellows. For the affidavit goes on to stale, 
** that he requested the Hruioe Regent to grmit his per¬ 
mission and approbadon for him to take upon himself 

the 
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the s^id office, and tba$ the I^ince H^fent waa pleased 

« 

to aj^ove hkn, signifying si|ch approbation in an in¬ 
strument, addressed to all his majesty's subjects, and 
reciting the appointment^by the Duke of Oldenburg Qi 
C. C. Becker to be his consul in Breland to assist his 
subjects and people in their commerce and traffic there 
and it concludes, We having, thereupon, approved of 
the said C. C. Becker^ as consul aforesaid, our will and 
pleasure is, and we do hereby require you to receive, 
countenance, and, as there may be occasion, favourably to 
assist him the said C. C* Becker in the exercise of his place, 
giving and allowing unto him all privileges, immunities^ 
and advantages thereunto belonging.” This leaves him to 
the immunities which belong to him as consul, for so 
the words thereunto belonging” must be understood. 
Now what are the functions which he is to exercase ? 
That appears from the instructions which accompany 
the appointment, and which are stated, ist, that he 
shall endeavour to be useful in all possible ways to the 
subjects of the Duke of OldetiburgtSLc^ particularly to sea- 
ffiring men, and to render them the necessary succours; 
particularly (now it specifies) if in time of war any ships 
with Olderdmrg passports should be brought up as prize 
in any of the ports of J^iglandy and should there be de^ 
tained under any pretext whatsoeverj or if the individual 
subjects of his Serene Highness, who may be on board 
^ther'iit the quidlty off sailors, or in any other quality 
whatsoever, should be cktained as piisonera'of war, the 
consul shall be bound to render them all: the necessary 
succours, and immediately to ina|ce the necessary inter¬ 
cessions or reclamations at the proper^ tribunals to pro- 
cure them their Uberty, $eC9ndfy»: bp h charged with 
the same duties iii all the o^er ports of B^hnd so long 
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1814. as no consul is established there it contemplatesf 
therefore, the possibOity of there being a consul in every 

VlVEA 

against port. ** Thirdly, he is authorized to appoint vice-con^ 

BicKCR. ^ Other ports of England ** And this very 

much rdieves the case from the difficulty which was 
suggested upon the argument} because it appears he 
might appoint a vice-consul, perhaps even in the port 
of London. And if that be so, there cannot be any 
great mischief likely to ensue from his personal re¬ 
straint ; for though he himself may be prevented from 
exercising his functions, yet if he may delegate those 
functions, they will continue to be exercised in the 
same manner as if he was at full liberty. His functions 
then are purely of a commercial nature, mid such as 
prc^perly belong to a consul, those of advice and inter¬ 
cession-; and there is no one function of state purpose 
to be performed by him as representing the sovereign 
of his state. This is the instrument irom which his 
functions are to be collected (a). He is invested with 
them eo nomine as consul, which makes a distinction 
between the present and the case before Lord TaXbot (b ); 
for there he was named only ** agent of commerce,” 
which left, a difficulty, and made part of the labour of 
the argument in that case, to ascertain what his func¬ 
tions were; he was not named consul. But it must be 
recollected that Lord Talbot said, although he was called 
only an agent of commerce, he did not think that the 
name altered the case, and that , at most he was only a 
consuL Such are the words of Lord .Th^^. Now here 

(a) The inttraetfont contRioed two Mfier article^ 4dilr» ** Chuf- 
ing. the Olitnhtrg captains to preaent tkemfelm before die eousul 
who U to iign their papcr»» fte. 5th, Beery rabjecr of his Serene High¬ 
ness who preMnta hiaaself before the eonsnli and demands a passport, 
sliall have a right to reedve it immediately,'* Ac. 

{h) Barhttf* case, Cos. temp. Tafbett % 9 i. died $ Sun, 1481. 

he 
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he is expressly designated, by name, consul, and no¬ 
thing more. The affidavit proceeds to state. ** that the 
Prince Regent’s approbation of his appointment to be 
consul was notified in the London Ga^sette on the I2th of 
March 1814.” This carries the case no farther: the in¬ 
strument which he brings over notifies to every class of 
persons by the sciant omnes, that he is to have the cha¬ 
racter of consul, and the same is notified in the Gazette, 
The affidavit then goes on, that he has ever since ex¬ 
ercised the office, that his appointment and powers are 
still in force, and that the Duke of Oldenburg has 
during the time had up other minister or diplomatic 
agent in this country, and that he has during the time 
acted as a diplomatic t^nt, and as consul for the duke.” 
It would have been as well if he had stated in what 
particular function as a diplomatic agent distinct from 
his function as consul, he ever acted for the duke. 
The affidavit does indeed go on to state, << that during 
the time he has by the authority and as representative 
of the duke, applied for and obtained a large supply of 
arms and ammunition front the British government for 
the duke^ and that he has been and is in the habit of 
receiving instructions from the duke to attend to mat¬ 
ters totally distinct from commerce for the duke with 
the British government.” But if he was in the habit 
of receiving instructions for such purposes as these, it 
would have been material to have shewn that he commu¬ 
nicated such instructions; but he hCs not so done, neither 
does he af^t to allege that the government of this coun¬ 
try has received him in the character of aperson entrusted 
to make and making such communications. He says, 
he has applied for and' obtained firom the govern¬ 
ment 
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ment a lafjge supply of attns and ammunition;" be it 
so; but we 'caimot but rcmemb^j if we carry oiir re- 
collecdon back^ a little, that at the time td whicli the 
affidavit relates, it did not require the intervention of a 
public functionary to make application for and obtain 
a large supply of arms and atnmunition from this 
country; I allude to the supply of arms which wts 
affiirded by this country for the liberation of ffoUarid, 
This supply ivas probably granted upon the application 
of this person, in the same manner as I dare say it was 
upon the application of others who had no public funo 
tions, for the liberation of Europe iirom the thraldom 
under which it lay. In answer to this two affidavits 
hove been filed, the first of which states that the De¬ 
fendant resides in London^ and for several years past, 
and before his appointment of consul carried on and 
still carries on the business of a merchant in 'Loudon^ 
and in 1811 became bankrupt, and that die defendant 
owes debts to the amount of 120,000/.; that search 
has been made at the sheriff^ office^ and that his 
name is not entered in the lists there as a privileged 
person; that a consul is not conridered as privileged 
from arrest, and that the sheriff has been in the habit 
of arresting consuls without any reristance being made. 
There is another affidavit also stating that application 
has been made at the secretary of staters 'office, in order 
to discover if the defendant’s name was registered there 
as a public minister; and that die deponent was 
informed that a consul was not oonddered in thlU; de¬ 
partment as a public minister. Thus the question is 
reduced to this, whedier this defendant is entided to 
the privilege of immunity from arrest, as belonging to 
him in his mere character of consul. Every person 

who 
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who is conversant with tltfe history of this country is not 
ignorant of the occasion which led to the passing of the 
statute 7 Ann, c, 12, (a) An embassador of die Gear 
Peier had been arrested, and had put in bail; and this 
matter was taken up with considerable inflammation 
and anger by several of the European courts, and par¬ 
ticularly by that potentate. In order to soothe the 
feelings of these powers the act of parliament was 
passed, in which it was thought fit to declare the im¬ 
munities and privileges of. embassadors and public 
ministers from process; and it was enacted, (^. 4.) <<that 
in case any persons should presume to sue forth or pro¬ 
secute any such writ, or process, such persons, &c. being 
thereof convicted should be deemed violators of the laws 
of nations, and disturbers of the public repose, and 
should suffer such penalties and corporal punishment, 
as the Lord Chancellor, Lord Keeper, or the Chief 
Justice of the Queen’s Bench or Common Pleas, or 
any two of them, should judge fit to be inflicted.” Thus 
was conferred a great and extraordinary power, whidi 
X am happy to say in no other Instance belongs to those 
persons; but the act of parliament was passed by way 
of apolog}', and in order to conciliate the powers 
offended. It declares also that *‘all writs and processes 
that shall in future be sued forth, whereby the person 
of any embassador or other public minister of any 
foreign prince or state may be arrested or in^isoned, 
&C.-, shall be deemed to be utterly null and void.” Here 
then the question is if this defendant be an emb a ssa d o r 
or other puUic minister of a foreign prince or state. 
He certainly is a person invested with some authority 

(s) See s Mfaek, Cam, 155. 
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by a ibreign prince ; but is hera public minister ? There 
is, 1 believe^ not a single writer on the law of nation^ 
nor even of those who have written looser tracts on the 
same subject, who has pronounced that a consul is 
CO nomine a public minister; and unless he be such he 
is not within the comprehension pf the act of parlia¬ 
ment. It has been very truly said that the act is decla¬ 
ratory of the common law, and of the law of nations; 
and hence it has been argued that he may be entitled to 
this privilege by the law of nations, tliough he be not 
expressly designated in the act. That may be so; 
although it is not very probable that when the act of 
parliament was passed for the purpose of laboriously 
and comprehensively exempting, as far as possible, all 
persons who stood in any relation to foreign states 
which would entitle them by the law of nations to be 
exempted, it should have omitted to designate any 
description of persons whom it meant to include. 
Therefore, upon the fair understanding of the statute, 
the question is, whether he be a public minister. If 
he be, he is protected by the act, his arrest being in 
prejudice of the rights and privileges of public ministers. 
But supposing the defendant to be one of those public 
functionaries who may be entitled to the privileges of the 
law of nations; how does the case stand upon the 
usage as it exists under that law ? In several books 
referred to in the course of the argument, and prin¬ 
cipally in Vattely b. 2. c» 2. s. 34. “ Of consuls,” I find it 
laid down thus: ‘‘ Among the modem institutions(and 
therefore this institution of consul is not like that of the 
legatus of old, of whom and of whose rights the Moman 
history is full, but according to Vattel it is of modern 
date, and even in more modem times, in Grotiusy who 

is 
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is very learned and laborious in his chapter on the sub¬ 
ject of legati, the name of consul never occurs; and in 
Malloy there is not a word about consul; but to pro- 
teed with Vattel) “ Among the modern institutions for 
the utility of commerce one of the most useful is that of 
consuls, or persons residing in the large trading cities, 
anil especially in foreign sea-ports, with a commission 
impowering them to attend to the rights and privileges 
of their nation, and to terminate misunderstandings and 
bontests among its merchants. When a nation trades 
largely with a country, it is requisite to have there a 
person charged with such a commission, and as the 
state which allows of this commerce must naturally 
favour it, so for the same reason it is likewise to admit 
a consul. But there being no absolute and perfect 
t)bHgntion to this, the nation disposed to have a consul, 
must procure itself this right by the very treaty of 
•jomiiierce.’* He goes on, The consul is no public 
Iniiiister, and cannot pretend to the privileges apper¬ 
taining to such character. Yet bearing liis sovereign's 
Commission, and being in tliis quality received by the 
prince in whose dominions he resides, he is in a certain 
degree entitled to the protection of the law of nations.” 
No doubt he is entitled to the protection of the law of 
hafionsj and so is every man who comes into this 
country from a foreign state under a safe conduct. 
Vattel proceeds: ■ The sovereigrl, by the very act of 
receiving him, tacitly engages to allow him all the 
liberty and safety necessary to the proper discharge of 
his functions, without which the admission of the 
consul would be insignificant and deceptive. His func¬ 
tions first require that he be not a subject of the state 
where he resides; as then he would be obliged in all 
VoL. HI. X things 
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things to conform to its orders, and thus not be at 
liberty to acquit himself of the duties of his post.’*' 
What is the case of this defendant ? He is not indeed 
stated to be a natural born subject of this country, but 
he is shewn to be a person owing a temporary alle¬ 
giance, and it is not negatived dial he is a subject bom. 
At any rate it appears that he is a merchant domiciled, 
and subject to the bankrupt laws. If he has incurred 
penalties under those laws, shall he be exempted from 
their operation by being appointed a consul of a 
foreign prince ? Vattel says, “ his functions seem to 
require (and this is merely argument and it is put as 
doubtful) that the consul should be independent of the 
ordinary criminal justice of the place where he resides, 
so as not to be molested or imprisoned, unless he him¬ 
self violate the laws of nations by some enormous mis¬ 
demeanour.” I’his certainly may at first seem to 
import that Vattel considered a consul to be entitled to 
all tlie privileges of an embassador. But let us advert 
to the fourth book of the same author, clu 6 . In 

the sections immediately preceding tliat section, he has 
been discussing the difierent functions of embassadors, 
envoys, residents, and the last description is that of 
ministers. He then says in s, 75. « We have spoken of 
consids in the article of commerce. {B, 2. c. 2. s, 34.) 
Formerly agents were a kind of public ministers; but in 
the present increase and profusion of titles this is given, 
to mere commissioners appointed by princes for their 
private affairs, and who not unfrequently are subjects 
of the country where they reside. They are not public 
ministers, and consequently not under the protection of 
the law of nations. But a more particular protection is 
due to them than to other foreigners or citizens, and 

10** ^ 
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soihe regard ixi consideration of the prince whom they 
serve.” Then he says, “ If the prince sends an agent 
with credentials and for public affairs, the agent from 
that time becomes a public minister.” Then he goes 
to another subject and discourses of credentials, by 
which the character of the minister is made known to 
the sovereign to whom he is sent. It was so positively 
averred in argument that Vattel was an authority to 
shew that consuls were under the protection of the law 
of nations, that I was desirous of consulting him; and 
the passage to which I have referred shews that it is 
otherwise. So in another place, B, 4. c, 8 . 5. 1 12. he 
says, “ A subject of the state may even in accepting the 
commission of a foreign prince remain a subject.” 
And he adds that the States General of the United 
Provinces in 1681 declared, “ that no subject of the 
fctate should be received as embassador, or minister of 
another power, but on condition that he should not 
divest himself of his quality of subject, even with regard 
to the jurisdiction both in civil and criminal affairs; and 
that whoever, in making himself known as embassador, 
OP minister, had not mentioned his quality of subject to 
the state, should not enjoy those rights or privileges, 
which are peculiar to the ministers of foreign powers.” 
1 confess I should be afraid to say that an embassador 
announced under that name would not be entitled to the 
privileges belonging to the ministers of foreign powers^ 
except upon the condition in the above declaration. 
But Vattel proceeds, “ Such a minister may likewise 
retain his former subjection tacitly, and then by a natural 
consequence dmwn from his actions, state, and whole 
behaviour, it ia known that he continues a subject. 
Thus notwithstanding the declmrati<»i above mentioned, 
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"" title of rcsiik'iits of some forci.<?n prince, vet continue in 

agaiMst trade, thereby siifliciciitly denote that they reniiiin 

Beckbii, . - ‘ 

subjects.” Again 1 should be afraid of ado{>ting a rule 

that would leave it to the party Idnisellj whether or not 
he would deprive his sovereign of the benefit resulting 
from llie privileges belonging to Ids character of 
minister. However Vaitcl says, “ Whatever incon¬ 
veniences there may be in the subjection of a niinister 
to the sovereign with whom he resides, if the foreign 
prince will put up with such inconyeideiiccs, and is 
.contented willi a minister onithat footing, it h his own 
doing, and should his minister on any ignoininioiis oc¬ 
casion be treated as a subject, he has no cause of com¬ 
plaint.” This is peculiarly the case with respect to 
consuls; for indict thej^ generally are the subjects of 
the state to which they are appointed, and in which 
they reside. A knowledge of the language of the 
country, and of the Ibnns which exist there, such as 
will be best found in a subject of the country, is ab¬ 
solutely necessary for the discharge of their function; 
and if the sovereign of a foreign state is contented to 
appoint a subject, he must put up with all the con¬ 
sequences which may attend his being a subject. This 
is according to wliat is laid down in Vattel^ and there¬ 
fore it has not been correctly asserted that he is at 
variance with the other authorities ujion the nature of 
a consufs character. Wicquefort and Barhcyi'ac are 
decidedly of the same opinion that a consul is not en¬ 
titled to the jus gentium belonging to embassadors. 
And in Barhuit^s case Lord Talbot said, that as there 
was no authority for considering the defendant in any 
other view than as a consul, ^unless he could be satisfied 

that 
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that those acting in that capacity were entitled to the 
jus gentium he could not discharge him. It appears 
from a note to that case that the government afterwards 
settled the matter; and very likely, it was thought con¬ 
venient to our relations at that time, considering our 
connection with the sovereign who had appointed the 
consul, to soothe him by payment of the money. That is 
the farthest extent to which the argument arising from 
what was done in that case can be cfirricd; for Lord TaU 
hot seems to have been of opiiiion that as consul he was 
not entitled. The case in Burrow {a) turned merely on the 
constniction of the clauscyn the act of parliament re¬ 
specting the servants of embassailors, and did not in¬ 
volve this question. The case before Lord Talbot is 
the only one upon the subject. Clarke v. Crefic.o{b) was 
decided upon the ground of the party being divested of 
the character of consul at the time of the arrest, but the 
Chief Justice seems to have inclined to the opinion 
that a consul was not privileged. In tiie absence then 
of all authority, either of custom or the law of nations, 
how can we say that a consul is entitled to this pri¬ 
vilege ? The instances cited from Wicquefm'l prove the 
contrary. The dispute between the pope and the 
republic of Venice detailed at length in (c) Beawes, 
from which it appears that the violence offered to the 
consul of thiit republic by the governor of Ancona, was 
of' such a sort, and done in such a manner as would 
have entitled any sovereign state under the like cir¬ 
cumstances to have niade reclamation; their consul was 
grossly insulted. Nobody is disposed to deny that a 
consul is entitled to privileges to a certain extent; such 
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as for sa& conduct, and if that be violated the sove¬ 
reign has a right to complain of such violation. This 
consideration disposes of the authority which was en¬ 
deavoured to be derived from that case. Then it is 
expressly laid down that he is not a public minister, 
and more than that, that he is not entitled to the jus 
gentium. And I cannot help thinking that the act of 
parliament which mentions only “ embassadors and 
public ministers” and which was passed at a time when 
it was an object studiously to comprehend all kinds of 
public ministers entitled to these privileges, must be 
considered as declaratory not only of what the law of 
nations is, but of the extent to which that law is to be 
carried. It appears to me that a different construction 
would lead to enormous inconveniences, for there is^a 
povrer of creating vice-consuls; and they too must have 
similar privileges. Thus a consul might appoint a vice- 
consul in every port to be armed with the same immu¬ 
nities, and be the means of creating an exemption from 
arrest indirectly which the crown could not grant 
directly. The mischief of this would be enormous. 
In this case it does not appear that the debt was not 
contracted before the time of the defendant’s having the 
character of consul. If we saw clearly that the law of 
nations was in favour of the privilege, it would be 
afforded to the defendant; and it would be our duty 
rather to extend than to narrow it. But we are of 
opinion that no such privilege exists, but that this de-« 
iendant is like every other merchant liable to arrest. 

Rule dischfurged. 
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The King against The Sheriff of Middlesex, 
in a Cause of Gee v. White. 


Jf^OLT on a former day obtained a rule nisi for setting 
aside, upon payment of costs, ati attachment against 
the sheriff* for not bringing in* the body, which had re¬ 
gularly issued, bail having been put in, and justified. 


The rule was opposed by the Attorney-General on 
the ground that the Court would not grant this indul¬ 
gence without an affidavit of merits, or that the appli¬ 
cation was made entirely in ease of the sheriff. 

The Court desired the case to stand over for the 
better ascertaining and settling the pipctice. 

And now Lord Ellenborough C. J. said that the 
question was whether the Court upon this application 
Would require either an affidavit of merits, or an affi¬ 
davit that the application is made on behalf of the 
sheriff or the bail, without collusion with or indemnity 
from the defendant in the cause. And the Court were 
of opinion that they ought to require such an affidavit. 
And he referred to Rex v. Shei'^ of Surtey and 
Hardhty v. Siorer {b). But as a different practice had 
of late often prevailed, the Court gave leave to the 
sheriff, upon producing an affidavit as above within two 
days, to make the rule absolute; otherwise the rule to 
be discharged with costs, 

N. B. We were informed that an affidavit was after* 
wards made by the bail, and the rule made absolute. 

{n) 7 T. R, {h) 1 N. R. 123. 
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Monday, DoE, on the Deiiiise of Wells and Others, 

Nov. z8tb, 

against Scott and Another. 


Devis<» of all 
ii)y lands at H. 
to J. M., my 
cousin atul heir 
at law, his heirs 
and assigns for 
ever, provided 
tint he or his 
lirirs do, wit!iin 
six months after 
my decease, 
assure to ^ Af 
and to his chil¬ 
dren the copy- 
hold piemises 
jR.f and in 
default theicof 
tt) Ji M. for 
liie, and from 
and after his 
decease to his 
children living 
at the time of 
.his decease, 
thtir heirs and 
assigns for ever, 
as tenants in 


pJECTMENT for lands in the parish oi Tlarhorne^ 
in the county of Staffbi'd. At the trial before Gra- 

9 

ham B. at the last Lent assizes a verdict was found for 
the plaintiff, subject to the opinion of the Court on the 
following case: 

Ann Scott, being seised in foe of the premises in quesr 
tion, by her will dated the ptli oi' August 1796, devised 
“ All my inessuages, fiu'ins, lands, and hereditaments, 
freehold and copyhold, with their appurtenances, situate 
in Harhome and Smethwick, in the parish of Harhornc, 
unto John Milwar 4 > my cousin and heir at law, on the 
part of my father, to hold to the said J, MilwarJ, his 
heirs and assigns for ever, provided that the said J, Mil-- 
ward, or his heirs, do within six months after my de¬ 
cease, in due course of law assure and confirm unto his 


common hi'other Richard MHword, and to his children lawfully 

and ie.jV/. ilu'il ’ •' 


unmarried be¬ 
fore the devis'M: 
Held th it this 
was not a lapsed 
devh« of the 
whole interest, 
so as to belong 


begotten, or to be begotten, the copyhold premises situ¬ 
ate in Rowlri/ Regis, &c. and hereinafter devised by me 
to the said R. Milwnf d and his children, and in default 
of such assurance and confirmation as aforesaid, I here¬ 


by give and devise all my said messuages, farms, lands, 
and hereditaments, freehold and copyhold, with their 
appurtenances, situate in Harborne ox Smethwick afore¬ 
said, unto my said cousin R, Mikcard for the term of 
his natural life, and from and after his decease I give 
and devise the same unto his children living at the time 

childien, the 

residuary devisees, to whom was devised all the rest of the devisor’s lands, 8ic, wheresoever 
sUyate, &c. were entitled* 


to the heir at 
law of the devis¬ 
or, hut by rea¬ 
son of the con¬ 
tingent interest 
whicli remained 
undisposed of, 
HJ.M. should 
not assure, and 
R. M. should 
die without 


of 
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of his decease, and to their heirs and assigns for ever, 
to take, if more than one, share and share alike, as te¬ 
nants in common.” The testatrix also devised the 
copyhold premises, mentioned in the proviso, to R, 
Mihmrd for his life, with divers remainders over, the 
lirst being in favour of his children who should be living 
at the time of his decease; and she also devised other 
lands, some of which w ere stated to have been the estate 
of her late cousin M, Addt/es, and then followed this 
residuary clause: “ All the rest and residue of my 
messuages, farms, lands and tenements, late the estate 
and inheritance of my said late cousin M. Addiyes, or 
otherwise, wheresoever situate, lying and being, I give 
and devise unto t/o/m Scott and James Scotty the two ne¬ 
phews of my said late husband, to hold to them, their 
Jieirs and assigns for ever, to take shii«c and share alike 
as tenants in commonwith limitations in case of the 
death of cither of them in the life of the tcstiitrix. 
The testatrix died, having outlived both J, and R, Mil- 
^ardy who died bachelors. The premises in question 
were never the estate of M» Addiyes, The lessors of the 
plaintiff arc the co-heiresses at law of J". and R, MiVmard 
and of the testatrix. The defendants John and James 
Scott are the residuary devisees named in the will, and 
as such entered into possession of the premises immedi¬ 
ately after the death of the testatrix, and are now in 
possession. The question for the opinion of the Court 
is, whether the plaintiff is entitled to recover; if the 
Court shall be of opinion that he is, the verdict to 
stand; if not, a nonsuit to be entered. 

Abbott on a former day contended, that the lessors of 
the plaintiff, the heirs at law, w ere entitled, the devise 

to 
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to i 7 . and 22. Milward, having, by reason of the deaths of 
tl, and 22 . M, without children in the lifetime of the testa¬ 
trix, become a lapsed devise, and that the defendants, the 
I'esiduai’y devisees, were not entitled. And he said that 
a residuary devisee stands upon a very different footing 
from a residuary legatee, for a residuary bequest of per¬ 
sonal estate carries, not only every thing not disposed 
of, but every thing that in the event turns out not to be 
disposed of; but it is otherwise as to the real (a) estate, 
for a residuary dcviscQ does not take a lapsed (d) devise. 
It is true, that if there be a partial limitation v?ith a 
devise over, and the partial devisee be removed in the 
testator’s lifetime, the next in remainder shall take; and 
the residuary devisee shall also take all such interest in 
the real estate as is undisposed of, i. e. if any thing 
short of the fee be disposed of; and so also a remote 
reversion will pass under a residuary clause (c), though 
that will always depend upon the intention of the testa¬ 
tor (d). But where the testator makes a disposition of 
the whole fee, so that the whole would pass if he were 
to die immediately, there if the devisee die before the 
teitator, so that the devise becomes lapsed, the heir at 
law, and not the residuary devisee, shall take: and the 
reason is, that as no pait of the testator’s interest remains 
undisposed of, the testator cannot intend to give any in¬ 
terest to the residuary devisee. Such was the principle 
which governed the decision in Doe y. Underd&wn (e). 
And in Doe v. Sheffield (f\ where it was considered that 
the residue would not have gone to the heir at law, but 


(a) 8 Ves. aj. (Jb) 15 F'es. 415. 

(f) Cheflerw. Chester, 3 P. W, 55. Doe y, IVeatherhy ii Eastt 3a», 
{d) Gcedtitlc v. MileSt CEast, 494. \^e) H'illcs, *96. 
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tp th» residujuy devisee, that was upon the supposition 
that if the testator had died immediately, the whole 
would not have passed, and therefore it did not fall 
within the above principle. The rules laid down by 
}Ville$ C. J. in X>oe v. Underdcmn will serve for the de¬ 
termination of this case* 

Hdroyd contra did not controvert these principles, but 
rested the claim of the defendants, the residuary de¬ 
visees, mainly upon this distinction, that here %vas an 
interest remaining undisposed there being no devise of 
the fee absolutely. The devise is to J, M, in fee upon 
condition, (who as heir would have taken by descent in 
fee absolute,) and in the event of the condition not being 
performed, to JR. M. for life, with a contingent remain¬ 
der in fee to his children living at his death; and there 
is no devise over; consequently there is a residue still 
undisposed of. And therefore the conclusion which -was 
well drawn from the premises in Doe v. Underdo'xni 
namely, ‘‘ that when a testator has given away all his 
estate in lands, so that if he were to die immediately no¬ 
thing remains undisposed of, he cannot intend to give 
any thing in these lands to his residuary devisee,” can¬ 
not be drawn here from, premises which arc different, 
for here the testatrix has not given away all her estate in 
these lands. Here had died before, and 22. M, had 

survived the testatrix, doubtless JR. M, would have taken, 
the first estate to « 7 . M, being only a preceding limita¬ 
tion, and not a preceding condition to give effect to the 
subsequent limitation; for though it was held otherwise 
in Roe v. Fludd (a), the authority of that case has been 
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The death or J. M. then ho- 

fere the tc^triXf ifMM bad survived her, would have 
been the sninc thing as if tliere had been no devise to 
J. M., or as if he had survived and failed to perform the 
condition^ in which case the limitation to J?. 3 ^ would 
have taken effect as a limitation to him for life with a 
contingent remainder to his children. But what is that 

O 

but a devise of a particular estate only, leaving a rever¬ 
sion which will pass under the residuary clause ? For a 
contingent remainder is not like an absolute devise in 
foe ; it does not shew that the testator cannot intend, if 
the contingency does not happen, to give an interest to 
the residuary devisee; and it appears from a variety of cases 
which are all collected by Mr. Cruise (b), that wbere- 
ever there is a reversion left, it will pass under the re¬ 
siduary devise, if there be words suflicicnt to dispose of 
all the testator’s property, unless the testator shews an 
intention to the contrary. Is there any thing here to 
shew that the testatrix intended that the reversion should 
not pass to the residuary devisees ? It might be suffi¬ 
cient to answer upon the authority of Goodright v. Mar¬ 
quis of Dordonshire (c), and l^oe v. Weatherly (d), that 
there is nothing manifestly to exclude it; but Doe v. 
Sfieffield (c) is a strong authority in favour of the residu¬ 
ary devisee, for if he w ould have been entitled in that 
case, and not the heir at law, if the surviving sister had 
not taken the whole, by reason that the devise to tlie 
tether sistersj who were dead at the time, was npt a lapsed 


Co) Avtlyn v. Ward^ X Vei. 4%o. Andrews v. Fulhnm^ cited ih 4ax. 
RtiC y. JVitketj cited ib. S.C. JVilles*R. 303. Gulliver v. IVukett l IViiu 
IC5. Sec a Fe.jni. 393, 4. 4th edit. 

{b) 6 Cruise on Real Property, azo to aa6. (c) 2 B. & P> 600, 

{d) 11 Bust, (f) i3£rtj/,536. 
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devise, a fortiori he shall be entitled here where the 
vise is to children who were never in esse, or capable of 
taking. As to Doe v. U/iderdjomi the clear distinctioii 
is, that there no reversion was left, but the wht>le was 
given to the devisee, who, if the testator had died imme¬ 
diately, would have tal«en a fee absolutely. 

Abbott in rc})ly urged that this was a case which must 
be governed by the intention of the testatrix, and tliat her 
intention seemed to be to dispose of all her interest, for 
her first devise is of the fee, subject only to a condition, 
upon the performance of which it was to become ab¬ 
solute, and tlio presumption is tliat a devisee wdll rather 
perform the condition than by not performing it forfeit 
the estate; or it might have become absolute by the death 
of R, M. to whom tlic condition was to be pertbrmed. 
It is probable therefore that the testatrix contemplated 
the passing her whole interest. 

Lord Ellenjborouoh C. J. said that if the testatrix 
understood what she intended, she must have contem¬ 
plated a possible contingency still remaining. That 
thisvv as certainly a case of some novelty and difficulty, 
which he had not anticipated at the outset of tlie argu¬ 
ment ; the case had been extremely well argued. 

Cu7\ adv. vidt. 

Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. Tlie only question in this case 
is whether the devise to Richard Millward for life, and 
after his decease to his children, (which devise was 
limited to take effect upon the default of John Milward 
the devisee in fee, in not assuring and confirming cer¬ 
tain 
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tain copyhold premised iffewtioired and dcscnribcd if! the 
will to his brother Richard and his children,) having 
become a lapsed devise by the d<mthe of John and of 
Richard (without children) in the lifetime of the devisor, 
the estate meant to be devised by* the will, does under 
the authority of T>oe r. Uhderdcmr^ Willett 293., end 
other cases, belong to the heirs at law of the devisor, 
the lessors of the plaintiff, or whether it' passed nfider 
the will to the defendants as residuary devisees- The 
rule of law as laid down by Lord King in JPiightr v. 
Hally and recognized and adopted by Lord C- S. Willed 
in Doe v. XJnderdawtiy is, “ that though the will is not 
complete until the death of the testator so as to vest 
any thing in the devisee, yet that the intent of the 
testator is to be taken to be as things stood at the time 
of making his will; fur the testator makes his will as if 
he were to die that moment, and it cannot be presumed 
that he intended to devise a contingency, which after¬ 
wards happened, and which he could not then foresee 
and afterwaixls, the devise must be taken to mean the 
rest and residue of the lands ufil)equeaihed at the time of 
making the will.’* The law as laid down in this, and 
the other cases to the same effect, not being disputed 
by the counsel on either side, it brings it to this mere 
question arjsing on the face of the will, Whether, at 
the time of the making of the will, and upon the face of 
the will itself, there was any interest in the lands devised; 
not fully disposed of; for if there was, the consequence 
is, that the residuary devise must operate upon such 
interests And, upon adverting to the tei^is of the will, 
it appears to us clearly that there was such interest 
undisposed of by it. Although the events immediately *, 
contemplated; mid supposed’ by the testatrix might 

happen. 
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happen, that John and Richard should both survive 
her, and that John Milward should within the period 
prescribed assure and confirm unto his brother Richard 
Milward and his children the copyhold premises, or (if 
John should make default and not so assure and con* 
firm the copyholds) that Richard should leave children 
at his death, in which events the whole would have been, 
disposed of, yet the contrary course of events might 
take place, i, e, that John should not assure the copy- 
holds to Richat'di and that Rickard should die without 
children; and for these possible (and since actual) events, 
upon the happening of which the estate is undisposed of> 
the will has not specifically provided. There is there¬ 
fore a residue of the lands unbequeathed at the time of 
the making of the will, upon which the residuary devise 
niay operate, according to the language and doctrine of 
Lord C. J. Wittes in the case above referred to, and 
which is the admitted law upon the subject. The will 
being therefore as far as concerns the absolute dis¬ 
position of this property incomplete and imperfect at tlie 
time when it was made, in not disposing of the interest 
which evidently remained tp be disposed, of, if John 
Milward, should not assure the copyhold estate to 
Richard^ and Richard should die without children, the 
necessary consequence is, that the interest defending on 
those contingencies passes by the general residuary 
clause, to the defendants as residuary devisees. A non¬ 
suit must therefore be entered. 
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Storeu against Cordon and Others. 


Where by char¬ 
ter-party be¬ 
tween the ship¬ 
owner and 
freighters, the 
ship-owner co¬ 
venanted to 
proceed from 
Z. to Naplesy 
and thete make 
a right and true 
delivery of the 
outward carjjo, 
ami btn ing so 
done receive on 
board a return 
carg«-, restraint 
of princes, 8cc, 
cxccptcd, and 
the freiglitci s 
covenanted in 
considciation of 
the premises 
that at JV. they 
Would find and 
provide, as they 
did -wari'ant and 


^^OVENANT. The plaintiff declares upon a charter- 
party made (19th December 1811,) between the 
plaintiff of the one part and the defendants of the 
other, by which tlie plaintiff covenanted to let to freight 
the ship Concord and take on board such cargo as the 
defendants should provide, and proceed therewith from 
London to Cagliari and thence to Neiples, and there 
make a right ancf true delivery of her outward cargo to 
the agents of the freighters if they should order the ship 
to unload there, and that having so done, the ship should 
receive on board such a return cargo as the agents of 
the freighters should provide at Naples, and being fully 
laden should depart from Naples and proceed to 
London, (or first to GalipoU if required) the perils and 
dangers of seas, rivers, and navigation, and capture, 


And in consideration of the premises the defendants 
covenanted that within the stipulated number of lay 
^ j a^ d cargo should be found and sent 

along-side at London, and received from on board at 


assure to the ship- restraint, and detention of or by enemies, princes, rulers, 

tmner^ a full •' ^ s' 7 t 

and c. nipicte aiid Others, and all other inevitable accidents excepted. 

Tctiii iica go &r. 

anil til,It lyj^ol. 
should lie paid 
on dtlively of 
the outward 
cargo, which 
sliould be couji- 
dered as earned 
for outward 

fnight: held that in covenant against the freiglit-rs for not providing a return cargo at 
dv., they could rot plead in excuse of performance that the outward cargo was seized by 
the government at iNf. and never delivered to them ; for the delivery of the outward cargo 
was not a condition precedent to the providing a iclurn cargo: but the delivcty of the 
outward cargo was a condition precedent to the payment of the 1750/., and therefore a 
breach assigned lot non-payment thereof was under these circumstances not sustainable, 
A deed inter partes cannot operate as a release to strangers : therefore a charter-party be¬ 
tween A. and B.y in consideration of a former charter-party between A. and C., which former 
charter-party, in consideration of the freight JS. was to pay, was thereby declared null and 
void.^.agreeino tocancclthe 6rst in consideration of the second,and C. was thereby acquitted 
ol all claims which A. might hav-against him in virtue of the first charter-party, was held 
not to operate as a release from A, to C. of the first charter-party. 


Naples, 
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Naples, and that at Naples they would find and pro¬ 
vide, as they did thereby warrant and assure unto the 
plaintifij a full and complete return cargo of wine, &c., 
and that the same should be sent along-side, &c., and 
that they would pay for freight at the rate of 15/, per 
ton for every ton of 252 gallons of wine, &c. and for 
any other goods a proportionate freight per ton; and 
that 1750/. part of the said freight, &c. should be paid on 
the delivery of the ship’s outward cargo (which was to 
be considered as earned and due for outward freight) 
by a bill of exchange, &c., and the remainder of the 
freight, &c. in ecjual moieties by two bills payable 
within a certain time after the ship should be reported 
inward at the custom-house in Ljond&n; that it was 
covenanted that 85 running days should be allowed the 
freighters for receiving the outward cargo,, touching at 
Cagliari, unloading and reloading at Naples, and de¬ 
livering her return cargo at London, and 20 days more 
on their paying demurrage at the rate of 15/. per day. 
The plaintiff then avers, that the ship with her out¬ 
ward cargo proceeded on her voyage and arrived at 
Naples, and that he gave notice of her arrival and readi¬ 
ness to unload, and was at all times ready and willing, as 
far as in him lay, to make a right and true delivery to the 
agents of the defendants at Naples of the said outward 
cargo; and that afterwards and during the time that the 
ship was remaining at Naples for the purpose of making 
such right and true delivery, the ship together with her 
said cargo was by the order mid under the authority of 
certain persons exercising the powers of government 
at Naples, without any default of the plaintiff, witli great 
force and violence, seized and taken, and her cargo 
unloaded, landed and delivered out of the said, ship by 
VoL. HI. Y and 
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1814. and to certain persons to the plaintiff wholly unknown, 

'" “ by the order and under the authority of the persons so 

Storer ^ 

rgainst exercising the powers of government at Naples; and 
that after the cargo had been so seized, &c. the plaintiff 
having full possession of the ship for all purposes of 
loading the same according to the terms of the charter- 
party, was ready and willing, and then and there duly 
notified in writing to the agents of the defendants at 
Naples^ that he was so ready and willing, either to receive 
on board such a return cargo as the agents should pro¬ 
vide, or to proceed, &c. agreeably to the terms of the 
charter-party; and that afterwards and during the 
time that the ship was so lying at Najyles the 85 running 
days expired, and the defendants detained the ship on 
demurrage 20 days. And the plaintiff assigns for 
breach, ist, that neither the defendants or their agents 
did within the 85 running days or 20 days of demurrage 
provide a full and coinj)lctc cargo. See., and send or 
cause the same to be sent along-side at Naples, &c., but 
wholly made default, and the ship was for want of such 
cargo compelled to remain at Naples, because by the 
laws and resolutions of the pei'sons then exercising the 
powers of government there, the ship was not allowed 
to depart from the port of Naples, without a sufficient 
cargo of such goods as by the charter-party was agreed 
to be furnished, and which goods by the laws and re¬ 
solutions above mentioned were permitted to be ex¬ 
ported from the said port, &c., whereby the ship was 
detained at Naples over and above the 85 running days, 
and the 20 days of demurrage, 430 days, during all 
which time the plaintiff was deprived of the use and 
advantage of the ship, and incurred divers great 
charges, &l. 2d breach, That neither the defendants 

lO*" 
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or their agents have paid the 1750/. in part-payment 
of the freight, &c. by bill or otherwise. 

Plea to the first breach (a), That the defendants, from 
the time of the arrival of the ship at Naples, were always 
ready and willing to receive tiicre from on board the 
ship the said outward cargo, and upon a right and true 
delivery thereof to provide a full and complete return 
cargo, and to send the same along-side at Naples within 
the lay-days or days of demurrage, whereof the plain¬ 
tiff had notice, and was requested and ordered by 
the agents of the defendants to unload the ship at 
Naples, but before the outward cargo, or any part, was 
or could be delivered, and before any default or delay 
whatever was committed or incurred by the defend¬ 
ants or their agents, in or about the receiving or send¬ 
ing for the same, the ship, w'ith her outward cargo, at 
Naples, was without any default of the defendants or 
their agents forcibly seized and taken, and the cargo 
was unloaded and landed by the persons exercising the 
powers of government there, and was afterwards by 
those persons kept and converted to their own use, and 
never delivered or returned to or under the controul 
of the defendants or the plaintiff^ and the plaintiff 
never did or could make a right or true delivery of the 
said outward cargo, or any part thereof, to the de¬ 
fendants or their agents, and never was ready or abl^ 
after having so done, to receive on board any home¬ 
ward cargo from the defendants or their agents, by 
reason of which premises the defendants were pre¬ 
vented and discharged from providing or sending along¬ 
side any return cargo, &c. 

Demurrer and joinder. 

(<2) This was the second plea upon the record. 

Yz 
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Pleas to the 2d breach (a); ist, That the plaintifT 
did not nor would at any time make any delivery of 
the outward cargo, or any part thereof, to the defend¬ 
ants or to their agents at Naples or elsewhere, nor did 
the defendants or their agents at any time receive the 
same or any part thereof, &c. sdly, That they, the 
defendants, from the time of the arrival of the ship at 
Naples^ were always ready and willing to receive there 
from on board the ship the outward cargo, whereof 
the plaintiff had notice, and was requested and ordered 
by the agents of the defendants to unload the ship at 
Naples ; and then pleaded the same facts as in the plea 
to the first breach. 

Replication to the first of these pleas. That the ship 
proceeded with her outward cargo and arrived at Naples^ 
and the plaintiff gave notice of her arrival and readiness 
to unload, and was at all times ready and willing, as far 
as in him lay, to make a right and true delivery to the 
agents of the defendants at Naples of the outward 
cargo, and that afterwards and during the time that 
the ship was duly remaining at Naples for the pur¬ 
pose of making such right and true delivery, the ship, 
together with her said cargo, w’as by the order and 
under the authority of certain persons exercising the 
powers of government at Naples^ without any default 
of the plaintiff, with great force and violence seized and 
taken, and her cargo unloaded and delivered out of 
the said ship by and to certain persons to the plaintiff 
wholly unknown, by the order and under the autho¬ 
rity aforesaid, &c. 

Demurrer to this replication and joinder. 

To the 2d plea demurrer and joinder. 

(«) Thtic vr«r« the fourth and fifth pleat upon the record. 

Pleas 
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Pleas to the whole (a); ist, That after the making of 
the charter-party in the declaration mentioned, and be¬ 
fore the commencement of this suit, to wit, on the 2ist 
of Maj/ 1813, the plaintifiP, by his certain writing of re¬ 
lease then and there made, sealed with his seal, and to 
the Court now here sliewn, did release and quit claim 
to the defendants the said c&oenanU of the defendants 
in the said oharter-party contained, and all claims and 
demands of tlie plaintiff against the defendants in re¬ 
spect thereof, and in respect of any damages by him 
sustained by reason of all breaches thereof committed 
by the defendants, 3 £C. 2dly, That after the breaches 
of covenant assigned in the declaration, and before the 
commencement of this suit, the plaintiff^ on the 2is^ 
of May 1813, released to tlie defendants all damages by 
him sustained by reason of the breaches of covenant in 
the declaration assigned. 

Replication to the first of these pleas, craves oyer of 
the said release, which is set forth (b), and thereupon 
the plaintiff replies that the said release purports to be 
and is a deed indented, and made, on the day and year 
therein mentioned, between the plaintiff by the name 
and description of Seth Storer, sole owner and master 
of the Concord^ of the one part, and Vallin Mouth and 
Co., by idle name and description of Vallin Mouth and 
Co., by the order of W» Ejppes Mouth of London, (f or 
account of Schneider and Co., merchants of London, and 
Morford and Visgers, merchants of Bristol,) of the other 
part; to which release the defendants (between whom 
niid the plaintiff the charter-party and the covenants in 
ilhc dcclaralion stated were made and entered into, and 
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in re$pcct of which covenants and the breaches thereof 
by the defendants, the damages in the declaration have 
accrued to the plaintiiF,) are no parties, but are wholly 
strangers thereto; and the charter-party in the declara¬ 
tion mentioned to have been made between the defend¬ 
ants and the plaintiff, notwithstanding the supposed re¬ 
lease in the plea, hath been always, from the time of mak-^ 
ing the same, and still is in full force and effect between 
the plaintiff* and defendants, not at all impaired nor ren¬ 
dered less available in law by any such supposed release, 
&c. There w'as a similar replication to the last plea. 

Demurrers to both replications. 

Puller^ for the plaintiff, at the outset abandoned the 
claim to payment of the 1750/. for outward freight, ad¬ 
mitting that by the terms of the covenant the delivery of 
the outward cargo was a condition precedent to the pay¬ 
ment of the 1750/,, so that the breach for non-payment 

w 

thereof could not be supported. And this disposed of 
all farther argument upon that breach, and the plead¬ 
ings in answer to it. Upon the rest he made two ques¬ 
tions, ist. Whether the delivery of the outward cargo 
at Naples was, under the circumstances, a condition 
precedent to the providing a homeward cargo; 2dly, 
Whether the subsequent charter-party amount^ to a 
release of the former, ist. He argued that the delivery 
of the outward cargo was not a condition precedent to 
the providing a return cargo, the covenant being abso¬ 
lute to provide a return cargo, “ as the defendants did 
warrant and assure to the plaintiff,” and not like the cove¬ 
nant fpr the payment of the 1750/. depending “ on the 
delivery of the outward cargo.” And this difference in 
tlie language of the two covenants shews that the par¬ 
ties did not intend the saix\e thing in both, and that 

when 
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■when they did intend to make a condition precedent they 1814. 
knew how to express it so as to leave no doubt. The '. 

SrORKR 

rule laid down in Hilchie v. Atkinson («) and Atkinson agoinsi 
V. Ritchie (b) is this, that whether a thing be a condition 
precedent depends on the reason and sense ol* the thing, 
as it is to be collected from the whole contract. Now 
here the plaintiff has covenanted to deliver the outwajrd 
cargo, with an express exception of the restraint of 
princes, &c.; but if, as the defendants would have it, 
he cannot insist upon their covenant to provide a return 
cargo, by reason that he was prevented by the Neapo¬ 
litan government from delivering the outward cargo, 
wliat is that but saying that though he lias in express 
terms excepted a particular event, he shall neverthe¬ 
less by construction be liable in that event? This ex¬ 
ception has always been considered as an exception for 
the benefit of the ship owner (c), and the general co¬ 
venant by him to make a true delivery has never been 
held to bind him to become an insurer for the delivery- 
If it were to be held that the delivery was a condition pre¬ 
cedent, the consequence would be, that if the ship owner 
were to be prevented from delivering but the smallest par¬ 
ticle of the outward cargo, hewould lose the whole benefit 
of his charter-party. Such a construction would be nei¬ 
ther according to the sense or reason of the thing, as it is to 
be collected from the whole contract. 2dly, He contended 
that the subsequent charter-party did not operate as a re¬ 
lease of the former, upon the principle that a deed inter 
partes was confined in its operation to those who were 
parties to it; for which he cited Scudamot'e v. Vanden- 
stene[d), Bro. Esiranger^ al-faity pU'll. Bac. Ab. 

(a) 10 Easty % 9 S’ (^) tbid, 530 . 

(c) Blight V. PagCy 3 Bos< Pull.y 29s. w.y Toufeng v. Hubhard, ih, 

298 , per I.ord Alvanley C. J.; ^joerds v. Luscombe, 16 Mast, aoi. 

\d) z Inst. 673. 
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Release, 266. Gilhy v. Copley{d), Frontin v. Small {b), and 
several other cases, which are collected in a note to Pigott 
V. Thompson (c). It is true that for avoiding circuity of 
action covenants between the same parties have been con¬ 
strued to operate as a release, but if that were so, where 
the paities are different, there would be no mutuality. 


Richardson contra argued, that the delivery of the 
outward cargo was a condition precedent to the pro¬ 
viding a homeward cargo, chiefly upon this ground, 
viz. that the plaintiff has covenanted to make a right 
and true delivery, &c. and that hewing so done, the 
ship should receive on board the return cargo, &c.; 
whence he concluded that the plaintiff’s receiving on 
board a return cargo was to depend on his having 
made a right and true delivery, &c. And if that were 
so, the providing such return cargo must also depend 
upon the same condition; otherwise this hardship would 
follow, that the defendants would be obliged to provide 
a return cargo, although the plaintifl* would not be 
obliged to receive it. Yet the defendants only covenant 
in consideration of the premises. The true construc¬ 
tion, therefore, of these covenants, taking them toge¬ 
ther, is, that they are reciprocal, that the one shall de¬ 
liver the outward cargo, and upon such delivery the 
other shall provide the homeward cargo; consequently 
whatever operates in excuse of the delivery of the out¬ 
ward cargo shall equally operate in excuse of the pro¬ 
viding a homeward cargo. The non-delivery of the out- 
w'ard cargo goes to the whole consideration, and there¬ 
fore fills within the rule in Boone v. Fyi'e {d); for the 

(a) 3 Zrr. 130. (l>) i L^. Hajun. 14.8. (c) ^ Bos. & Pull. 14^, 

I //, Bl. 473 '->1 aad cittU in ^ T.R, ^73. 

produce 
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produce of the outward cargo was to be the fund and 
means of obtaining the return cargo. And no such 
difficulty as suggested will occur in case the plaintiff 
should be prevented from delivering some small por¬ 
tion of the goods; for if he make a substantial deli¬ 
very it will satisfy the covenant; in the same manner 
as in Davidson v. Gwynne {a) a delivery of the entire 
quantity was held sufficient to satisfy a covenant to 
make a right and true delivery of the cargo, so as to 
entitle the covenantor to freight, though the quality of 
the cargo was deteriorated by his negligence, that being 
the subject of a counter remedy. Upon the second 
point he said, that the rule of law that if a charter- 
party be expressed to be made between A, of the one 
pait, and B. of the other, it cannot work a release to 
to C., was of a very technical and refined nature, such 
as the Court would hardly extend beyond the very 
letter. Cooker v. Child (h) shews how slight a distinc¬ 
tion will vary the rule; and none of the cases cited 
contra are applicable to a release like the present. 
Scudamore v. Vandensie^ie only decided, that one who 
was in effect no party to the indenture, though his 
name was introduced into the covenants, could not re¬ 
lease another who was a party to it. In Gilby v. 
Copley there was not any decision, three of the Judges 
differing in opinion with Levins J. who upheld the 
rule. And the principle is not universally true that 
one who is no party to a deed cannot be affected by it, 
if the deed bo expressed to be made between parties; 
for a fcoffiiient made between A, and R;, with a letter 
of attorney to C, to make livery, though C. be not a 
party to the deed, is good, and the estate shall pass by 


1814. 

Storek 

against 

Gomionr. 


his 


(a) iz East) 381. 


(^] a Lev* 74* 
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his livery. Dicker v. 'Noland («), Moyle v. Dwcr (b); 
and if that be so, why may he not be released? Here 
the charter-party uses apt words of release, for the 
defendants are “ thereby acquitted,” &c. Coni. Dig. 
Helease^ A. 1, 

Cur. adv. xrult. 


Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. 

This was an action of covenant upon a charter-party 
between the plaintifl^ as owner of the ship Concord^ and 
the defendants the freighters. By the charter-party 
the ship was to proceed by Cagliari to Naples^ and there 
make a delivery of her outward cargo, and having 
so done, she was to take on board a homeward cargo, 
and proceed therewith to London. There was an even¬ 
tual stipulation for her going to Galipoli^ but that be¬ 
came immaterial. The defendants covenanted that 
they would find and provide, as they did warrant and 
assure to the plaintifl^ a full and complete homeward 
cargo, and they stipulated to pay freight by the ton, 
and that 1750/., part thereof, should be paid on the 
delivery of the outward cargo, which was to be con¬ 
sidered as earned and due for outward freight. The 
declaration assigned several breaches, the first of which 
was, that the defendants did not find and provide a 
homeward cargo, and another, that they did not pay 
the 1750/. freight. The other breaches did not come 
in question. To the first of these breaches the de¬ 
fendants pleaded, that after the ship’s arrival the out¬ 
ward cargo was, without any default of the defendants, 
forcibly seized and landed, and kept by the persons 

(4) Harg. Co. Lit. 5». h. n. 4 . S. C. » Xoll. Air. 8. pt. x%. 

ip) Cro. Eliz. 905. 49. 


exercising 
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exercising the powers of government at Naples, and i8i4* 

never was returned to the plaintiff or defendants, and ' 

Storbr 

the plaintiff never did or could make a right or true against 
delivery of any part thereof; and to the plea, stating 
these facts, viz. the ad, there is a general demurrer. 

To the 3d plea there was a demurrer, upon which 
the plaintiff has had leave to amend. The 4th and 
5th pleas, with the pleadings thereon, insist upon the 
same facts in answer to die 2d breach, and the plain¬ 
tiff’s counsel was satisfied upon the argument, and, we 
think, rightly, that he could not support that breach. 

The defendants also pleaded, in their 15 th plea, a 
release of the covenants in the charter-party, and of all 
claims and demands thereon; and in their 16th plea, a 
release of all damages sustained by the plaintiff by the 
breaches of covenant assigned in the declaration. The 
plaintiff craved oyer of these deeds of release, and the 
defendants have set forth, as and for the deed contain¬ 
ing this release, a charter-party of the 21st May 1813, 
indented and made between the plaintifi* of the one 
part, and Vallin Routh and Co., for account of Messrs. 

Schneider and Co. of Lmdmi, of the other part, whereby 
the plaintifi' let the ship to go to Galipoli, Malta, and 
Tendon, and in consideration thereof^ and more particu¬ 
larly in consideration of the charter-party mentioned in 
the declaration, which charter-party, in consideration 
of the freight and monies Vallin Routh and Co. were 
^o pay, was thereby declared to be rendered null and 
void, the plaintiff agreeing to cancel that first charterer 
party for and in consideration of the 2d, and the de¬ 
fendants were thereby (said to be) acquitted of aU 
clsdms which the plaintiff might have against them in 
virtue of that first charter-party, and the plaintiff pledged 
hmself to deliver the same to IT. Eppes Routh within 


a .con- 
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a convenient time not exceeding 60 days after the ship’s 
arrival in jEnglandt and for those considerations Vallin 
jRouth and Co. covenanted to give the plaintiff a cargo and 
pay him certain freight. Upon the setting out of this 
deed, as and for the release pleaded by the defendants, 
the plaintiff has replied that the said deed is made be¬ 
tween the plaintiff of the one part, and Vallin 'Routh and 
Co. of the other, to which the defendants are stran¬ 
gers, and that the charter-party mentioned in the decla¬ 
ration is still in force; and thereto the defendants have 
demurred. There are, therefore, two questions; one. 
Whether the seizure of the outward cargo by the Neapo¬ 
litan government discharged the defendants from the obli¬ 
gation, which their covenant otherwise would throw upon 
them, to find and provide a homeward cargo; the other. 
Whether the charter-party of the 2 ist of Map 1813 is by 
operation of law a release to these defendants. Upon the 
former of these questions the defendants contend that the 
right and true delivery of the outward cargo was a condi¬ 
tion precedent, and that till the performance thereof by 
the plaintiff they were under no obligation to provide a 
homeward cargo, and unless they can establish this 
position, the question upon the 2d plea must be deter¬ 
mined against them. The covenant from them contains 
no words which import to make the delivery of the out¬ 
ward cargo a condition precedent; they covenant gene¬ 
rally, and without qualification, that the outward cargo 
shall be found and provided, and sent along-side the ship, 
and received from on board at Naples or Galipolij and 
that at one of those places they would find and provide, as 
they did thereby warrant and assure to the plaintiff a full 
and complete cargo. It is contended, however, that 
from the wording of the plaintiff’s covenant this con¬ 
dition precedent is to be implied, That covenant, as 
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far as is material to this question, is, that the ship 
shoulci go to Naples^ and there make a right and true 
delivery of her outward cargo, and that having so 
done she should take and receive a homeward cargo; 
and the argument is that the words “ having so done** 
would have excused the plaintiff from taking on board 
a homeward cargo if he had not first delivered his 
outward cargo; and that whatever would have excused 
the plaintiff from receiving would also excuse the de¬ 
fendants from loading. It does not appear to us, 
however, that these words would have been any excuse 
to the plaintiff; and admitting that they would, it by 
no means follows that they afford one to the defend¬ 
ants. The words seem rather intended to mark the 
time when the plaintiff’s obligation to receive a home¬ 
ward cargo should attach, viz. when his ship from 
being clear of one cargo should be in a condition to 
receive another, and they are unaccompanied with 
those express words of condition which would na¬ 
turally have been used, had there been any intention 
of giving the plaintiff an option of terminating the 
contract, and refusing a homeward cargo, if he should 
have been prevented by any accident from delivering 
the outward cargo. But admitting that the plaintiff 
might have been discharged from his obligation to re¬ 
ceive, does it follow that if the plaintiff is willing to 
receive, the defendants are discharged from their obliga¬ 
tion to deliver? The plaintiff might wish to reserve an op¬ 
tion to himself^ and might therefore qualify his covenant; 
but he might"not choose to ^ve any option to the defend¬ 
ants, and might insist from them upon an unconditional 
and unqualified covenant. The plaintiff has in terms in¬ 
troduced, as an exception into his covenant, the perils of 
the seas capture, restraint, or detention, by enemies, 

princes^ 


x8i4. 

Storbk 

agairist 
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princes, or rulers, but he has suffered no such exception 
to be in the covenant of the defendants. He did not 
therefore mean that whatever would be an excuse to 
him should also be an excuse to the,defendants; and we 
cannot therefore by implication from the wording of 
the plaintiff’s covenant, introduce an exception into 
that of the defendants. Nor is there any ground from 
the nature bf the thing to imply such an exception* 
The outward cargo may be intended as the fund to 
procure the homeward cargo, but it by no means fol¬ 
lows that it must be so, and in very many instances the 
homeward cargo is procured and in readiness to ship 
before the outward cargo arrives. We cannot there¬ 
fore consider the right and true delivery of the outward 
cargo as a condition precedent; and the demurrer there¬ 
fore to the second plea must be allowed. As to the 
release, the objection is this, that where there is such 
a deed as is technically called a deed inter partes, that 
is, a deed importing to be between the persons who arc 
named in it, as executing the same, and not as some 
deeds are, general to “ all people,” the immediate 
operation of the deed is to be confined to those persons 
who are parties to it; no stranger to it can take under 
it except by way of remainder, nor can any stranger 
sue upon any of the covenants it contains. For this 
position, 2 Inst. 673. and several other authorities to 
which we have referred were cited, and the same doc¬ 
trine occurs in Co. Litt. 231. a. The defendants* 
counsel did not deny these cases, but he denied their 
application to a release, and he brought under our 
notice Cro. Eliz. 905. and Noy, 49. where in an inden¬ 
ture of feoffment between A. of the one part and B. of 
the other, a letter of attorney to a stranger to the inden¬ 
ture 
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Uire to deliver seisin was adjudged good. A letter of 
attorney however passes no interest, but merely gives an 
authority, and such authority is essential to effectuate 
the conveyance from A. to B, But the release in this 
case, if it is to operate as a release, takes something out 
of the plaintiff, viz. his right to sue, and passes to the 
defcnd^ts an indemnity and bar against the plaintiff’s 
claim. This case therefore appears to us within the 
general rule, and not within the excepted case; and we 
are therefore of opinion that the demurrer to the repli¬ 
cations to these pleas cannot be allowed. The conse¬ 
quence upon the wliole record is, that there must be 
judgment for the plaintiff upon tlie 2d plea, and upon 
the replications to the 15 th and i6th pleas, and for 
the defendants on the replication to the 4th and upon 
the 5th pleas. 


1814. 

$TOREK 

against 

Gordon. 


Durham against the Marquis of Hertford, 

^ J'HE stat. 51 Geo, 3. c. 30. (inclosure act) s, 8. enacts, By 51 G. 3. 

that any person dissatisfied with the determination act,T‘‘^ny*per* 

of the commissioners, may bring an action upon a with'the**dc«r- 

feimied issue against the person in whose favour such ““‘"atjon of the 

determination shall have been made, and if it shall may bring an 
> , , action against 

appear that the party claiming is entitled to any qua- the person in 

lified or less interest than was claimed, the Jury may juch detcrnii- 

nation shall 
have been 

made, and if it shall appear that the party claiming is entitled to a qualified or less iii. 
terest, the jury may declare the same on their verdict, to be indorsed on the postea, in 
addition to the verdict given on the issue joined, but the cofts of such action shall abide and 
he determined by the verdict given upon the issue joined and action brought against de¬ 
fendant for claiming right of common in respect of 91 acres, and upon the general issue, 
the declaration consisting only of one count, verdict for plaintiff as to 30 acres, and for 
defendant for the residue, and indorsement on the postea that jury find the right of common 
in respect of 60 acres, See. : held that plainltfiiwas entitled to general costs. 

. . declare 
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1814. declare the same by their verdict, to be indorsed on the 
poBtea, in addition to the verdict given on the issue 
joined, but nevertheless the costs of such action shidl 
**Hertford? abide and be determined by the verdict given upon the 
issuejoined. « 

In pursuance of this clause the plaintiff brought an 
action upon a feigned issue against the defendant, and 
declared that the marquis and marchioness in right of 
the marchioness were seized of 91 acres and 13 perches 
of land, and in respect thereof claimed to be entitled to 
right of common, &c. The declaration consisted of 
one count only, and the defendant pleaded the general 
issue. A verdict was found for the plain till* as to 30 
acres, and for the defendant as to the residue, and 
the indorsement made on the postea was that the jury 
find the right of common in respect of 60 acres of land 
and a messuage. 

The master taxed the plaintiff his general costs of 
the action* 

A rule nisi was obtained that the master might re¬ 
view his taxation. 

Richardson^ who shewed cause, contended that the 
general rule was that when the plaintiff obtains a ver¬ 
dict, though not for the whole, yet he is entitled to the 
general costs (a), and that there was nothing in tliis 
statute to vary the rule. Here the jury find that the 
party claiming is entitled to a less interest than was 
claimed, viz. for 61 instead of 91 acres; consequently the 
plaintiff obtains a verdict for 30, and the . statute directs 
that the costs shall abide the verdict. And JSraithwaite 

{a) Aitley v, Toutug^ % Burr. 1232 » Bridges v. Raymonif % Bl. R. 800. 

V. Brad ’- 
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V. Bra^crd(a) is distinguidbable from this case> beoaiiBt 
there the plaintiff claimed in respect of several distinct 
rights, upon distinct issues, and only recovered upon 
some of them; but here is but one issue joined, which 
is found for the plaintiff 


1814. 


Durham 

agi^t 

the Marquis o£ 
H»RT>r®B»* 


Holroyd^ contrl, submitted that this being a verdict 
given upon the issue joinecl, partly for the plaintiff and 
partly for the defendant, the costs of the action which 
are directed by the act to abide the verdict given, ought 
also to be partly for the plaintiff and partly for the 
defendant. The' act has introduced a different rule 
from the general rule. And the defendant does not 
appear to be a party entitled to a qualified or less in<. 
terest than he claimed, for according to the verdict he 
is entitled to the same interest that he claimed, only it 
is in respect of a less number of acres; a qualified or 
less interest implies an abridgment of the right claimed, 
as if he should claim for all cattle levant and couchant, 
and should be entitled only to a stint, &c. Braithwaite 
Bradfm'd cannot be distinguished; the direction as 
to costs in that case, that they should be borne by 
the plaintiff if the verdict should be in favour of the 
commissioners* determination, and if against it by the 
proprietors at large,” is in effect the same as here^ and 
whether the verdict be given upon one issue joined, in 
part for the plaintifi^ and in part fer the defendant, <nr 
whether npon several issues joined, it be given on some 
issues for the plaintiff, and on others for the defendant^ 
is in reason the same thing; in both it may be said 
with Lord Kenyon (6), that it seems contrary to the 


{a) 6 r. A 599. 
VoL. IIL 


(h) T. A 601. 


z 


prin* 
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principles of natural justice that a plaintiff who suo 
ceeds in' one part and fails in the other parts of his 
demand should have his whole costs* And there is no 
such rule to govern this case.** 


Lord Ellenborough C. J. There cannot be se¬ 
parate judgments on one issue, and there can be but 
one verdict on one issue, and that is given in favour of 
the plaintiff. 


Le Blanc J. The commissioners awarded in favour 
of the defendant upon his whole claim, to which the 
plaintiff objected, and the jury find that the commis¬ 
sioners were wrong in awarding to the defendant upon 
his whole claim. The plaintiff did not object to a part 
allowance, but only in respect of the entire claim. 

Per Curiam^ («) Rule discharged. 

(fi) Dampi^rJ. was absent.* 


Monday, ScoTT and Another against Ambrose. 

Nov. aSth. 


'Where plaintiflT 
sued defendant 
for a debt l)eti>re 
the bankruptcy 
of defendant^ 
and went on 
with the suit 
after his bank- 
I'Uptcy, and had 
judgment, and 
defendant ob. 
tamed hiscerti. 
iicate and after¬ 
wards bi ought 
a wiit of error, 
which was non- 


'J^HE plaintiffs sued the defendant for a debt, shortly 
after which a commission issued against the de¬ 
fendant, and he was found bankrupt. The plaintiffs 
did not come in under the commission, but prosecuted 
their action to judgment. The defendant obtained his 
certificate, and afterwards brought a writ of error in 
parliament upon the judgment, which writ of error was 
ppnprpssed for want of assignment of errors, and 40I, 


grossed, and costs of nor-pros. in error awarded against him ; held that thc defendant was 
dUcharged hy his certificate from these costs. 


IS 


costs 
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eosts of non pros, in error were awarded again'St him. 
The plaintiffs having issued a £i. fa. for these costs, a 
rule nisi was obtained for netting it aside. 

Marry at and Comyn now opposed the rule, and en¬ 
deavoured to distinguish these costs from costs in the 
action, which they admitted had been treated in several 
cases as part of the original debt, and as such barred 
by the certificate (a). But these are costs which have 
accrued in a proceeding instituted after the bank¬ 
ruptcy, which therefore constitute a new debt. And 
they relied on Ex parte Charles (6) as overruling the 
former cases, and cited Walker v. Barnes {c\ in which 
the case Ex parte Charles was recognized. 

Lord Ellenborough >C. J. The decision in Ex 
parte Charles^ with which I believe all the Courts in 
WcstminsteT’-hall have concurred, left untouched the 
doctrine that the costs shall bear relation to the ori¬ 
ginal debt. In Ex parte Charles there was not any 
original debt. Here the judgment of affirmance in the 
House of Lords is equivalent to pronouncing judgment 
in the original terms, as if no such writ of error had 
been brought, and to that it adds the costs of af¬ 
firmance. 

Le Blanc J. In the cose cited from the Common 
Pleas there was no prior debt to which the costs could 
be attached. Here there is a prior debt. 

Bayley j. I do not agree that costs in error are 
not like costs in the cause. Upon judgment of non- 

(fl) See Lernii v. Piercy^ I H. Bl 49. Willett v. % N, JR- 190* 

14 JEastt 197- (c) I Marthalli 346. 

Z a 
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MenJay, 

Nov» 28th. 

Upon removal 
of a cause by 
certiorari out of 
the court of the 
honour of Glou- 
eatery the 
pledges below 
are discharg¬ 
ed by putting 
in and perfect¬ 
ing bail above. 


CASES MICHAELMAS TEEM 

pros, in the House of Lords the record is ordered to be 
remitted to this Court, that executi<»!i may be had on 
the judgment, as if no writ of eirbr had been brought, 
and costs of the non-pros, are awarded. The execu¬ 
tion which issues must be for the whole; it is one entire 
execution, and cannot be split for the costs in error 
alone, but must be for the sum adjudged below and 
also the costs of increase. The distinction in Ex parte 
CkarleB has been pointed out, and the case from the 
Common Fleas arose upon a verdict for the defend- 
anl, which brought it exactly to the case of Ex parte 
Charles. 

Per Curiamy (a) Rule absolute. (&} 

PuUer vitts in support of the rule. 

(tf) Damfier J. was absent. 

(t) Sec Finllips ». Bto-wny 6 7 *. R. 28a. 


Taylor against Shapland and Another. 

^AYLOR attached one Gardiner in the court of the 
Honour of GUmeester^ in a plea of trespass on the 
case on promises for 51/.^ by virtue of which his goods 
were taken; and in order to prevent condemnation and 
obtain resUtuUon, Shapkmd and the other defendant 
became his pledges,, and entered into a recognizance 
(in the usual form in that court) to pay the damages and 
costs if G. should be condemned. Taylor declared 
a^nst Gardiner^ who removed the cause by certiorari 
into this court, and the defendants became bail here 
and justified, having entered into the usual recogni- 

14 zance, 
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zance, viz. to satisfy the costs and condeiniifillony. if 
the defendant did not satisfy them or render himself. 
Gardiner suirendered in discharge of his bail» an exo> 
neretur was entered on the bail-piece, and he was after¬ 
wards discharged out of custody under an insolvent 
act. Taylor having declared and obtained judgment 
against Gardiner in this court for 51^*, brought a scire 
fecias against the defendants upon their recognizance 
in the court below, and upon nihils returned signed 
judgment against them, and issued execution. Under 
these circumstances Marryat on a former day obtained 
a rule nisi to set aside the proceedings against the de¬ 
fendants, upon the ground that they were not liable 
Ipi tlieir recognizance below, such recognizance hav¬ 
ing been discharged by the putting in and perfecting 
bail in tliis court. 

Holroyd and Comyn, who shewed cause, referred to the 
rule of Court, that in all cases of removal by certiorari (a) 
special bail ought to be given. And that, they said, is 
required to prevent the plaintiff below from proceeding 
in his action; and not to discharge the ball below. 
And they cited Dorrington v. Edmn (b) to shew that in 
replevin, if the proceedings be removed by certiorari, 
the pledges in the inferior court are not discharged. 
And though in Keeling v. Elliott (c) a different rule 
obtained, that was because the certiorari having been 
brought by the plaintiff to remove his own action, he 
had lost his bail; but here the defendant brings the 
certiorari. And this hardship would attend the dis- 
char^ng the bail below, in this case, by the putting in 

(a) R, M, ST. 1654. i. 9. (>) Skitu 144. (c) MarM$i 399. 

Z 3 bail 
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bail above, that the plaintiff would by the act of the 
defendant be compelled to take a worse securi^; for 
by die recognizance below the bail are liable absolutely, 
but by the recognizance here they are only liable con¬ 
ditionally. 


Lord Bllenborough C. J. Is it not contrary to' one 
of the first principles of law that a person shall be bis 
vei;;atus in the same matter ? and he is so, if his bail 
below remain liable after he has put in and perfected 
bail above. Is not the effect of putting in bail above to 
discharge the bail below? As to the hardship, the 
plaintiff must be supposed to know the consequence, 
when he takes the recognizance. 

* 

3ayi.ey J. The distinction seems to be, that where 
the plaiqtiff removes, the bail are immediately discharged; 
but where the defendant removes, the bail are not imme¬ 
diately discharged; but there is another condition, that 
bail above be put in and perfected. In JDorrington v. JBd- 
.*voin it was argued hy Pollexfen that the pledges wer^'dis- 
charged, and he instanced the case of a habeas corpus 
cum causa, and said tliat there they declare in this 
court de novo, and the proceedings in the inferior court 
are ended, and the bail there not answerable here, but 
bail de novo put in. And Holt^ contra, “ admitted the 
cases of habeas corpus; for,” said he, ‘‘they declare here 
de novo, and the bail in the court below are discharged; 
and the reason is, because the person of the party being 
removed hither, the inferior court had lost their juris¬ 
diction over him; and not having jurisdiction over the 
person, they cannot proceed in the cause.” The coun¬ 
sel on both sides in that case seem to be agreed as to 
the cases of habeas corpus; but Holt distinguishes the 

principal 
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principal case, because, by a certiorari the ^ecx^rd 
cum omnibus ea tangentibus is removed, and by it the 
pledges also are removed.’’ But here the defendant 
has given new bail; which shews that the pledges be¬ 
low are discharged ; for otherwise it would be unneces¬ 
sary to give new bail. 

jPer Curiam^ («) Rule absolute. 


1814. 


Tatlor 

i^ainst 

SHAPtAMO. 


N, B, Two other objections were raised upon the alfit 
davit ; one, that the damages were laid in the declara¬ 
tion in the inferior court at 51/., but in the declaration 
in this court at $ool.: to which it was answered by the 
counsel, that the verdict was only for the lesser sum. 
The 2d objection was, that in the declaration in the 
court below the venue was Thornburg but in the de- 
chiration here Marslifi^l<l; and the answer given to that 
was, that both venues were within the jurisdiction of 
the inferior court. 


(<*) Dampitr J. was absent. 


The King asainst Helfs. 


Monday^ 
^ov. a8th. 


A COMMITMENT for dog-stealing, directed to the ^ commitment 

mjL. till /.I /» 

constable and the governor of the house of cor- ment of a pe- 
rection, Coldbath^lds, was returned upon a habeas 
corpus, to the effect following: 

stealing act,) 
which penalty 

is to be paid, half to the informer and half to the poor of tim pari* where the offence is 
committed, is good, if it shew who the informer is and what the parish,although upon thfl 
conviction, as it is recited in the commitment, the infmner is not named, and the justices 
only adjutige the penalty to be afplied in such manner as the tavr directs. 

The justices need not upon the conviction adjudge that If the penalty be not forthwith 
paid, the offender shall be committed, &c. but may, after affirmance of the conviction 
upon appeal, commit the offender for refusing to pay the penalty. 

Middlesex 
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CASES IN MICHAELMAS TERM 

Middlesex (ff.) Whereas Bryan Helps^ late of the 
parish of Paddington^ in the county of Middlesex^ came 
before us, P. N. and G, F., two of his majesty’s jus¬ 
tices of the peace in and for the said county, and was 
charged, and convicted before us the said justices, at 
Marlborough-street in the said county, on the ist of 
June 1814, upon the oaths of I, Wilson and others, of 
having, on the i6th of May 18x4, at the parish of 
faddington in the said county, unlawfully stolen a 
certain dog of the spaniel kind, the property of the 
said /. W»y from one J, T, G., being a person entrusted 
by the said /. W.^ the owner thereof, with the said 
dog, contrary to a certain act of parliament, &c. (a); for 
which odence we the said two justices did order and 
adjudge the said B. Helps to forfeit and pay the sum of 
30k of lawful money, &c. to be applied in such manner 
as the law directs^ and which the said B, Helps did 
neglect and refuse to pay, and did enter into a recog¬ 
nizance before us the said justices with two sufficient 
sureties for his personal appearance at the then next 
general quarter sessions of. the peace to be holden for 
the said county of Middlesex^ then and there to prose¬ 
cute his appeal with effect to the said conviction, and 
to abide the order of, and pay such costs as should be 
awarded by the justices at such quarter sessions, and at 
which said quarter sessions the appeal of the said 
B* Helps was heard, and what was alleged by the re¬ 
spective parties, their counsel, and witnesses, in and 
concerning the premises, and it was ordered by the 
Court that the said conviction be, and the same was 
then and there affirmed; and k was further ordered 


(a) 10 G 5. c.x8. 


that 
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that the said B, Helps should forthwith pay or cause 
to be paid unto John Tapper the informer in that be¬ 
half 6/. 6s, for the costs and charges by him incurred 
in defending the said appeal, which said penalty of 
30/. the said B. Helps doth neglect and refuse to pay, 
or cause to be paid, and also doth neglect and refuse 
to pay the said sum of 61 , 6s,, thereby disobeying the 
order of the said Court; these are therefore, in his 
m^esty’s name, to command you, the said constablei 
to take, &C. and you the said governor, to receive the 
body of the said B, Helps into your custody, and him 
safely keep without bail or mainprize for six calendar 
months, or until the said penalty of 30/. shall be paid, 
&c. Dated the 4th of Noo, 1814, under the hands and 

seals of the said justices. 

V 

Scarlett and Andrems took exception to this com¬ 
mitment, that as the statute directs the penalty to be 
paid, one moiety to the informer and the other moiety 
to the poor of the parish where the offence shall be 
committed, it should have been shewn by the convic¬ 
tion who is the informer; and then the adjudication 
that the penalty should be applied as the law directs 
would, according to JRegina v. Bartlett {a), have been 
well enough. But Bex v. Seale {b) has decided that if 
the person to whom any proportion of the penalty is 
given be not ascertained in the conviction, it is ilL 
Also the justices should have adjudged in the convic¬ 
tion that if the penalty were not forthwith paid, the 
offender should be committed, &c., fiir so the statute 
directs; and it was said by the Court in B^x v. Dia^ 

{a) Salk. 383. (^J 8 East, 568. 

sep. 
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(a), that “ a judgment is an entire thing, and one- 
part of it cannot be given at one time, and another at a 
subsequent timebut here the justices have waited to 
make one part of their adjudication until after the 
appeal. 

The Attorney^General &Xkd. Adolphus^ contra, con¬ 
tended that the defect, if it were one, of not naming 
the informer in the conviction, was cured by a subse¬ 
quent part of this commitment, which points out who 
the informer is; for it directs the defendant to pay six 
guineas to Tapper the informer. Therefore, taking the 
whole commitment together, both the informer and the 
parish to whom the penalty is given, are ascertained, 
and if so, the justices adjudging the penalty to be ap¬ 
plied as the law directs, is ex concessis sufficient. And 
the answer to the other objection is, that the defend¬ 
ant is not committed upon the original conviction until 
after the appeal, and must have been summoned again. 

In reply it was urged, that to warrant a commitment 
there must be a lawful conviction, for though the sta¬ 
tute as to the conviction takes away a certiorari, yet the 
commitment must contain lawful cause. And in Dr. 
Groenvelfs case {b) it was resolved, that the cause of 
commitment ought to be certain, to the end that the 
party may know for what he suffers, and how he may 
regain his liberty.” But if the conviction do not point 
out the informer, how can the party know to whoiii he 
is to pay the penalty, and regain his liberty ? And the 
conviction cannot be helped by matter dehors; so that 

{b) I Lbrd RaynL '' 

tho 
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(a) % T. S. 96. 
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the informer being named in a subsequent part of thiil 
commitment will not* remedy iti 

Lord Eixenborough C. J. If the conviction formed 
a stage of this proceeding at which we were to stop, 
in order to look into its sufficiency or insufficiency, I 
should probably be of opinion that it ought to point out 
the informer. But we cannot consider the case upon 
the conviction; the statute has taken away the cer¬ 
tiorari; we cannot intend that the original did not 
contain something more; we can only look to this ulti¬ 
mate proceeding. Looking, then, at that alone which 
is before us, we find when we come to the affirmance of 
the conviction upon appeal, that it does appear with 
sufficient certainty who the informer is. By the ulti¬ 
mate adjudication both the parish and the name of the 
informer are supplied. 

Le Blanc J. The statute enacts that no proceedings 
touching the conviction of any offender against the act 
shail be quashed for want of form, or removed by cer¬ 
tiorari. The question, then, is upon the commitment^ 
whether the party is committed for further time than 
was necessary, or has notice what to do in order to 
procure his liberty. He is committed for six months, 
or until the penalty shall be paid; and I think he has 
notice upon the whole commitment who is the informer 
and which is the parish to whom the penalty is to be 
paid. 

Bayley j. This is not a commitment which in it¬ 
self comprizes the conviction of the offender, but the 
commitment recites some other coiiviction. And in 

that 
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t ... 

that fecital. it ia not necesaavy that avery thing ahonld 
be stated which is requbite in the ^onvictiop itself. 
Therefore when the recital slates that he was convicted 
in a penalty^ to be^ applied in auch manner as the law 
directsi that b perfof tly consbtent with, its being more 
particuli^ly specified in the conviction itself to whom 
the penalty b to be distributed. 

Pgr Cw'ianif (a) Prisoner remanded. 


(a) Dtm^ier J. was absent. 


MEMORANDUM. 

DURING the term John Bernard BosanqueU E»q- 
was called Setjeant, and gave for his motto, Antiqmm 
exqmrite matrem. 


END OF MICHAELMAS TEMS. 
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ARGUED AHD DETERMINED ““ 

IN THE 


Court of KING’S BENCH, 


IN 

Hilary Term, 

III the Fifty-fifth Year of the Eeign of Gsorge III. 


Hullman and another against Whitmore, (a) 
Same against Scott. 


jMcitJay, 
yntt. 23d. 


^^SSUMPSIT on a policy of assurance, dated the 
7th of Fehruaty 1809, on goods on board the 
Venus, at and from London to any port or place in 
Holland or Zealand. The first count averred that 
the policy was effected by the plaintiffs as the agents 

to proceed under 
any colours, ex* 

ceptthe French, uith a cargo of such goods as were permitted by an order in council to 
be exported from London to any ports within certain limits, the whole of the coontiy 
within those limits being in hostility with this conntry, was held to protect the property 
of an alien enemy residing in the hostile country, shipped on his account in this country | 
and thcrefote an insurance for his benefit was held legal* 


A Hc'Tce gnnt- 
ed upon the re¬ 
presentation of 
W. y. on behalf 
of diffii’reiit Bri^ 
fish merchants 
for permitting a 
ship (by name) 


(a) Cause was shewn at Serjeant’s Inn before this twm. The report 
of this case is taken from the notes of a gentleman at the bar who was 
ao kind as to attend in our absence. 

VoL. III. A a 
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Hullman 

agiunst 

Whitmore.- 


and by the orders of Cornelius Nolet, and that the in¬ 
terest was in him; the second, that the interest was iiF 
the plaintiffs. Loss by capture. At the trial before 
Lord- Ellenhcn'ough C. J., at the JLondon sittings after 
last Trinity term, tlic material facts were these: 

Nolety who was the owner of the Venns^ was a Dutch 
merchant, resident in Holland; the- plaintiffs were 
British merchants, resident in London, and by Nolef^ 
directions purchased and shipped, on his account, on 
board the Venus, a quantity of coffee and logwood, 
with which she sailed, on the r5th of February 1809, 
for Zirezee in Holland, under a licence. This licence 
was obtained, in pursuance of an order in council, 
by one W. Vinh, the broker of the plaintiffs, who 
was employed by them to procure it; and it recited 
“ that it had been represented to the privy coun¬ 
cil by rr. Vink cm behalf of different British mcrchantsy 
that they were desirous of obtaining a licence for per¬ 
mitting the Venus, Jan Pieters, master, to proceed 
under any colours except the French, with a cargo of 
such goods as were permitted by virtue of an order in 
council of the iiXh November 1807 to be export'd, 
from London to any port between the Texel and Scheldt 
inclusive, with permission to include a quantity of fo¬ 
reign and prize colonial produce and coffeeand the 
licence was granted ‘‘ for the purposes set forth, in the 
order of councU, and directed the commander of all 
ships of war to suffer her to proceed as aforesaid, not¬ 
withstanding all the documents which accompany the 
ship and cargo may represent the same to be destined 
toauy other hostile or neutral port.” The ship and 
cargo were captured on the voyage, off the coast of 
Holland, and there was afterwards a recapture of the 


11 
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Sliip and part of the cargo. A verdict was found fof 
flic plaintiffs. 

A rule nisi for setting it aside having been obtained in 
the last term, upon the ground that the licence was in¬ 
sufficient to cover the propert^y of Nolety an alien enemy, 
the case was argued by Park, Scarlett^ and Barnexoall, 
against the rule, and by the Atlomey-^General and Cm'v 
in support of it. The subject was discussed at much 
length ; but as the arguments upon it have of late been 
frequently noticed, and are, for the most part, to be 

• 

found in several of the cases which were cited, it is con¬ 
ceived that a relerence to those cases will be sufficient. 
On the one side, in support of the rule, the decisions of 
this Court in Mennett v. Bonham (a), Flindt v. Crokatt{b), 
and Flindt v, Scott (r), were cited ; also from the Admi¬ 
ralty Court the cases of the Hoffnung {d), Cosmopo* 
lite (c)y Jonge Johannes {/), Jonge Klassina (g), Jonge 
Arcnd {k)^ Josephine (/), and Hendrick (/*). On tlie' 
other side it was said that the judgment of tliis Court 
in the three cases above cited had been reversed in the 
Exchequer-chamber (/), and the judgmentof the Court 
of Error was read; and Usparicha v. Noble (»«), Morgan 
V. Oswald («), and RobUtson v. Touray (o), were relied 
on. It was also stated that in this very case the prize- 
court had decreed restitution of the cargo. 

Lord ElLenboRough C. J. This question has been 
argued very fully and very ably, and I am not sorry 
that all the cases have been brought under review; for 

(a) IS East, 477- l^) (tf) Hid. 515 . 

(</) a Jiob. Adnt. Rep, 163. (r) 4 Rob, 8 . (/> Zbid. 

(g) S Ibid. 14. (/) X Acton, Rep. sss, 

(i) Ibid. $16, (/) Sec Flindt v. Scott, j *Taun. 674. 

(w) 13 East, 3 554- (p) i M.&S. 317. 

A a a 
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if what we shall now do shall not be found in concurrence 
with some of those cases, at least it will be considered 
as the r^idt of our judgment aflor a review of them 
all. ’ It appears to me that our decision in this case 
will be borne out by the authority of Mobinson v. 
Toura^f and by a fair, plain, and naked interpretation 
of the licence; which seems to me to contemplate an 
alien interest in the subject-matter to be exported. 
There can be no doubt but that the crown may remit 
ks rights; the question is, whether the crown has so 
*done9 ^d legalized this adventure. And it appears to 
me, upon referring to the words of the licence, that 
they do not admit of any other Interpretation. The 
licence states it tO be an adventure to hostile ports; 
that is, to any ports within certain hostile limits; it 
admits of ai^ hostile flag but the French ; the adven- 
tnre is to be in a vessel of a particular name, and with 
a particular roaster, under any flag except tlie French. 
The licence is sought on behalf of different British 
merchants; and the plauitifi& answer that description; 
and it is not restrained aa to any particular description 
of persons to whom the cargo shall belong, but is left 
Open and unlimited; therefore the cargo may belong 
to any description of persons, unless that be qualified 
by other parts of this licence. 1 cannot adopt the 
phrase which has been used in argument, that as there 
are no expros words permitting an alien interest, we 
cannot decide in &vour of it, except upon inevitable 
inference to be drawn from the licence; the phrase 
cannot be predicated of such a subject; there is not, 
properly speaking, any inference which must necessarily 
and inevitably be drawn by all mankind. The mind 
of each individual must draw its own inference; and 

5 here 
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here it 1$ submitted to us to draw the inferettce; mud 
that which I draw fVoRl the words of the Ucehee U, ttiSC 
it is a licence to permit the Vetiuesi J, Pieferi mnster, 
to proceed under any Colours etcept the Prenc% with W 
certain cargo from tiondon to any poft between the 
Texel and Scheldt* It Hmits' the vessel by name^ and 
describes the sort Of cargo; and the adventure was 
beneficial to the BtUtsh merchants^ on whose behalf 
the licence was granted, if not in Other rei^eCts at least 
in the way of commission; the licence locdcs to an ex¬ 
portation of our surplus produce to a hostile country 
it extends to a vessel under any hostile flag eEcei^t the' 
JFrench, As it has interposed only certain checks, is 
it not fair to conclude as to odier points where it is left 
open, that no other restraints Were intended ? The ob¬ 
ject is to procure a sbip-load of goods and colonial 
produce to be exported out of this country; the grant 
is somewhat more open than the prayer; the prayer is 
made on behalf of different British merchant^ but the’ 
grant is for the purposes set forth, that is, for a parti« 
cular ship to proceed with a cargo to hostile ports; 
and it is not confined to an exportation of a cargo tho 
property of British merchants, on whose behalf it was 
applied for. The terms then bdng general, and no 
restriction being interposed, the crown must be taken 
to have authorized the exportation, although it should 
appear that the property belonged to an alien. 1 do 
not say in this case that if no British subject had had 
any connection with the adventure^ or any interest in 
it, that that woidd have satitdied the tenUii the 
licence; but here the plalntifi^ are the agents'of,the 
shipper, and, as sudi, connected With the adv^tjare. 
Upon the authority' of" Bx^insCn t say this 

A a 3 licence 
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1S15. licence is not restrained personally to any particular 
■' class of persons; it is for u particular ship, except 

against under A French flag, to proceed to enemies* ports within 

WviTMoas. and, if so, the crown must have con** 

templated other than British interests; for whose pro¬ 
perty could it be in order to secure an importation into 
an enemy’s country, but that of an alien enemy? It 
appears to me, therefore, that this adventure was meant 
tp be protected by the licence, 

• Le Blanc J. I perfectly agree with my Lord that 
the verdict is right, and that this rule ought to be dis¬ 
charged. This is an insurance upon goods on board 
the VemiSy upon a voyage from JLondon to any ports in 
Holland or Zealand. The ship sailed under a licence 
granted upon a representation made by the agent of 
tlie plaintiffs, on behalf of different British merchants, 
for permiting the ship to proceed under any colours, 
cixccpt the French^ with a specified cargo, from London 
to any port between the Texel and Scheldt. The ship 
and goods were captured in that voyage. And the 
cjuestion arises on the count whicji avers the goods to 
be the property of Nolel, an alien enemy. The ques¬ 
tion comes to this, whether or not tlie government of 
this country, in granting this licence, meant to protect 
that w'hich has been done in tliis case. It is to be 
observed, that this is not a licence to any particular 
persons to export their goods; it states a petition by 
Vink on behalf of different British merchants; but the 
prayer is for permitting a particular ship to proceed 
under any colours, except the French^ with a cargo *of 
goods to be exported from London to any port between 
iJbiC TVe/ Scheldts and the grant is to that effect, and 

autho- 
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authorizes the vessel to proceetl on such voyage. On 
'behalf of the defendant it must be shewn to the Court 
that this licence ought to be limited to British mer- 
-chants only to export goods which were tlie property of 
such British merchants at the time of exportation; 
but it does not seem to me that this licence ought so 
to be limited. The licence is silent as to 4 he property 
of the cargo to whom it ought to belong; that being 
so, it may be fairly asked, when we consider the object 
of this licence, what difference it can make whether 
the cargo is the property of an alien enemy at the time 
of its exportation from the ports of this country, or 
whether it becomes so upon its arrival at the port.of 
destination in the foreign country. If there be no 
real difference, as it affects the purposes of the licence, 
then the case of Robinson v. Bouray does not differ in 
principle from this. That w'as a licence on the petition 
of a British merchant to import into this country a 
cargo from a foreign country in hostility with this, and 
die cargo was the property of an alien enemy, a sub¬ 
ject of that country; nevertheless it was considered 
that the licence protected the importation of it into this 
country, not being confined to the British mer¬ 
chant; and if that licence was held good to protect 
such a cargo, so ought this, which authorizes die 
exporting a cargo to a hostile country. So far it ap¬ 
pears to me that the principle of that case is an autho- 
rity upon the present question. 

Bayi/EY J. This case has been so fully entered into 
by my Lord and my Brother Le Blanc, that I cannot 
add any thing. I think the true construction of the 
licence is this, that it was not intended to impose any 
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Mstjicto M to whom ll?e,jBr9P«*tyii*(»# Nfwst:- 
Tbe case of Sanson. ,v.. r^ouJd »1>(? 9 «®?ient, 

upon this bujt there, tuw other ca^ In C.P. to 
the same effect, (a) 


Dampier J. That also seems to me to be the true 
construction of the licence: a consignment to a hostile 
country would naturally be a hostile interest, and there 
2« so much generality in the terms of the licence as to 
make it not an unreasonable construction that a hostile 
interest was contemplated. 

Rule discharged. 


(a) Sec Morgan t. Oswald^ 3 Taun 554. Feiie v. i?e//, 4 Taun. 4. 


Monday^ 
yan. 2id. 


Cox and Others against Puentjce. (a) 


■Where defend- 
.ant received 
from his princi* 
pil abroad .1 bar 
of silver, and 
took it to plain¬ 
tiffs, who 
melted it, and 
sent a piece to 
till assayer to be 
assayed at de¬ 
ft ndant’s ex- 
pcrce, and 
paid a price for 
the bar to de¬ 
fendant, as for 
the number of 


j^SSUMPSIT. The plaintiffs declared that in con¬ 
sideration that they would buy of the defendant a 
bar of silver, the defendant undertook that it contained 
4 oz., whereas it contained only 2 oz. There were other 
special counts, with the money counts. Plea, non- 
^sumpsit. At the trial before Lord JSUenborough C. J. 
at the London sittings the case was this: 

The plaintiffs were gold refiners, and tibe defendant 
was a watchmaker, and had a correspondent at Gibraltar^ 


ounces of silver wliich by the assiiy it was calculated to contain, which nnmber was after- 
wards discovered to exceed the true number: Held that plaintiffs might, after having 
offered to return the bar, have money had and received against defendant for the price 
thus paid to him under a mistake, although defendant had forwarded his account to 
his principal, and in it had placed the price received to the credit oi his principal. 


(a) Cause was shewn at Serjeant’s Inn before this term. The ivpoit 
of this case is taken from the notes of a gentleman at the bar, who was 
Bo kind as to attend in our absence. 

fronji 
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from, whom He-was mihehabk of redehringlMrailmBl 
His correspondent remitted to him a bar of e^eEr 
which he carried to the plaintiffs* house, and they 
melted it down in his presence. The plsuntifTs afkr* 
wards, procured it to be assayed by a third persem, who. 
was paid by the defendant; and the plaintl^ paid to 
the defendant 88/. and a fraction, the supposed value of 
the silver, according to the assay-master’s certificate. 
The defendant informed his con*espondent of what had 
been done, and credited him in his account with the 
amount. Tlie plaintiffs sold the silver to a house at 
Bh'minghamy who afterwards returned it, representing 
that it did not answer the assay; upon which the plain¬ 
tiffs applied to the defendant for a return of the money, 
offering to return him the silver; but the defendant re¬ 
fused to return the%ioney, on the ground that he had 
forwarded his account to his correspondent^ In which 
he had credited him with the full sum. It appeared, 
however, that the account was still Unsettled between 
them. The assay-master proved that he received a 
small piece of the silver for the purpose of assaying it; 
that he by his assay made the whole 40Z., whereas 
2 oz. 7 dwts. was the true assay. A verdict was found 
for the plaintiffs for the difference in value between tlie 
supposed and true weight, with liberty to the defendant 
to move for a nonsuit. A rule nisi was accordingly ob¬ 
tained in Michaelmas term upon two grounds; 1st, that 

the action would not lie at all even supposing it to have 

. ^ 

been brought against the defendant’s principal; 2d1y, 
supposing it would lie against his principal^ yet jt 
would not against the defendant, who was merely an 
agpnt, and whose situation had been altered between 

the 
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the time of die sale and iu^on by his having accounted 
for the sale money with his principal. 

The Attom^Generali Park, and shewed 

cause, and upon the first point they argued that here 
die mistake, admitting there was no fraud, was caused 
by the error of the assay>master; who, being paid by the 
seller, was to be considered rather as the seller’s agent 
than the agent of the plaintifis. If so, then it is the 
same thing as if the seller himself had made the assay, 
and is like the case of a sale by sample, where there is 
always an implied warranty from the seller that the 
whole article shall correspond with the sample. And 
such an implied warranty will sustain the special counts. 
But supposing the assay-master to be die common 
agent of both parties, then it is likclhe case of money 
paid under a mistake of the fact, and may be recovered 
under the common counts. Upon the second point 
they deni^ that the defendant was, at the time of ac¬ 
tion brought, to be considered merely as an agent, there 
being nothing to shew that at that time his principal 
was disclosed; but admitting that he W'as, the case of 
Butler V. Harrison {a) shews that if this money has 
been paid by mistake to the agent, and has not been 
paid over by him to his principal, it may be recovered 
back fifom him in an action for money had and received, 
although he may have placed it to the account of his 
principal. Therefore the alteration in the defendant’s 
situation by his having accounted for the sale money 
makes no difierence. 


(4) Cbw^.566. 


Topping 
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. Topping and Coriipn^ contra, maintained thit the 
principal himself would not have been liable; for as to 
the warranty upon the special counts, beside that the 
case at the trial proceeded altogether upon tlie count 
for money had and received, there is no pretence, for 
saying that the principal or his agent held out a sample, 
as an affirmation of the value of the silver. The seller 
at the time of tl)e sale is ignorant of the valuer and sub¬ 
mits it to the plaintiHs, who, in order to ascertain it, 
have recourse to a third person of their own choice, 
and by his assay the price is fixed. And even if tJie 
seller had affirmed that it was of a particular value, still, 
accorcliiig to Chamlelor v, IjOjmslp), that would not 
have made him liable, unless he knew it not to be of 
that value, or warranted it to be so. Tliis then is the 
case of a simple «ale between parties who are to ascer¬ 
tain, each for himself, the value.of the thing sold; to 
which the maxim, caveat emptor, applies. The buyers 
have fixed the price by the estimate of their own valuer; 
and there is not any authority for allowing parties to re¬ 
cover back money paid through their own mistake and 
laches. Or supposing him to be tlie valuer for botli 
parties, if two persons agree to be bound by the judg¬ 
ment of a third, his judgment shall be conclusive be¬ 
tween them. In like manner here^ there being no 
fraud, it shall be conclusive. But adly, granting that 
the action would have lain against the principal, it 
would be hard if the agent was to remain liable after he 
has accounted for tlie proceeds of the. sale with his 
principal. Btdler v.. Harfison is no authority for any 
such position; for it turned altogether upon the ^aud* 
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Lord Mansfeld givee tile due to that decision, when 
he asks, Is it conscientioust that the Ddhidant should 
Jce^ money which he has got by their (the pr^ficipals) 
misrepresentation ?” And though it may be said that the 
defendant in that case was no party to the featid, yet 
when he ebdeasroured to retain the ii»>ney which he had 
gotten (harough the medium of a fraud, he made himself 
apsf^to it. That case fherefere is as widely different 
from this, as fraud ia from no fraud. Here the question 
is, whether ^eagon^ after haring accounted with his 
principal for the proceeds of the sale, shall be forced by 
the vendees, inconsequence of their own mistake, to litU 
gate, not his own rights, but those of his principal. 

Lotd ExxBKBOROtTGif C. J. 1 take it to be clear, 
that an* agent who receives money for his principal is 
liable as a principal so liemg as he stands in his original 
situation; and until there has been a change of circum- 
sfiances by his having paid over the money to his prin¬ 
cipal, or done something equivalent to it. Here it is 
admitted ^at no money has been paid over by the Ile- 
fendant to his principal, nor has there been any other 
thing done by him to create a change of drcuitistances. 
The only question then is, whether the action lies 
against the Defendant,^ considering it as if 'i€ were an 
action against the prineipal. Now this is a case of 
mutual' innocence and equal error^ which is not an un¬ 
usual case fbr mon^ had and received. Much of the 
argument lias been raised the circumitance of a Uiird 

person having/been introduced into this transaction; ' 
but the nature of the commodity made the intervention . 
of some other standard than the parties* own judgment 
necessary. And whether that be attained by means of 
* a pair 
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a pmr of scales, or any other- common measure^ or 
whether an assay-master be employed for the purpose, 
being equally necessary, it can make no dijHference. 
Let us then put the case of ^mrUes agreeing to abide by 
the weighing of any article at any particular scales, and 
in tlm weighing an error, not perceived at the time, 
takes place from an accidental misreckoning of some 
weight, and the thing is reported of more weight than 
it really is, and the price is paid thereupon, would not 
in that case money had and received be sustainable? 
But it has been argued, as if the assay-master’s not hav¬ 
ing the whole bar wras imputable to the laches of the 
plaintiffs. But the assay-master might have chosen his 
own course; it w^as for him to determine what he 
wanted. If indeed he is to be considered as the agent 
only of one party, I rather think he was the agent of the 
defendant; but 1 take him to have been the agent for 
both. Our decision will not clash with the rule, caveat 
ciiiptor; for here both parties were under a mutual 
error, neither of them being to exercise nor exercising 
any judgment upon the subject. I think this is the 
proper case for money had and received. 

Le Bjlanc J. The circumstance of the account be¬ 
tween the defendant and his principal being still open 
without any new credit given, does, I think, according 
to BuUar v« Harrison^ dispose of the objection upmi 
the 2d ground. That brings it to the principal ques« 
tion. - Now upon that, as a general proposition, it may 
be true that when an article is sold, which turns out to 
be of less value than the price given for it, the extra 
price, if there be no fraud, cannot be recovered back. 
But that is a rule applicable only to cases where the 
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thing is of an arbitrary value; and the &llacy lies irf 
applying the rule of law to this case when the thing 
not of an arbiMfy valuer but depends upon the quantity 
of silver it contains. It is just like the case of a pur^ 
chase of^imy commodity by weight, the price of which 
is tb'be fixed by the weighing; and if the Weight turns 
out to be less than that paid for, can there be a doubt 
that the party selling is bound to refund? So here the 
price was to be fixed by the quantity of silver to be 
ascertained by tlie assay of the assay-master. 

Bayley J. I have no doubt that this action for 
money had and received will lie, and that the defendant 
is liable. The assay-master was a middle-man'; or, if 
he was the agent of either, he was more so of the de¬ 
fendant than of the plaintiff. The rule, caveat emptor, 
does not apply to this case; for neither party exercised 
his own judgment. What did the plaintifis bargain 
to buy and the defendant to sell? They both under¬ 
stand that the one agreed to buy and the other to sell 
a bar containing such a quantity of silver, as should 
appear by the assay; aixl the quantity is fixed by the 
assay, and paid for; but through some mistake in the 
assay the bar turns out not to contain the quantity re¬ 
presented, but a smaller quantity. The plaintiff there¬ 
fore may rescind the contract, and bring money had 
and received, having offered to return the bar of silver. 
Upon the 2d point, Bidler v. Harrison, is precisely in 
point. That case decides that if things remain in the 
same state, as they did here, the action will lie against 
the agent. 


Dampier J. 
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Oampier J. It appears to me that this rule ought 
to be discharged. As to the objection that the defend¬ 
ant is the agent, as things remain^ unaltered between 
the agent and his principal, it seems that the action 
lies against the agent. ^ As to the principal point, it is 
clear that neither the one party bargained to buy nor 
the other to sell any thing upon their own judgment, 
or until the bar was melted down, and assayed by the 
assay-master. The bargain was for a bat" of silver of 
the quality ascertained by the assay-master,- and it is 
not of that quality. It is a case of mutual error. 

Rule discharged. 


Grant against Da Costa. («) 

'JJ’ PON a rule for entering a nonsuit, upon an alleged 
variance at the trial of this cause before Lord 
JLllenhormgh C. J, at the Ijondon sittings after last 7 /?- 
nity term, the case was this: the plaintiff declared 
that one J, drew a bill of exchange on the defend¬ 
ant, by which he required him, three months after date, 
to pay to T. G, B. or order 315/. ios»Jbf' value received 
hy the said J. B., which the defendant accepted, &c. 
The bill produced was thus: “ Tliree months after date 
pay to J\G.B. or order 315/. los. value received;” 
and was subscribed J, B, ' And it was contended that 
here was a variance, inasmuch as “ value received” did 
not import value received by J, 15 ., but value received 
«f cT. B. by the acceptor. 

(«) Cau&e was shewn at Serjeant’s Inn before this term.* 

The 
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The Aliome^-General and J, Parke, who shewed 
cause, agreed that ‘‘ value received” was capable of 
both senses, either value received by the drawee of the 
drawer, or value received by the drawer of the payee; 
they urged, however, that the latter sense was the most 
reasonable, because, as the drawee must know whether 
he has value of the drawer in his hands, it would be 
needless to inform him. And if the words are capable 
of both senses, it is sufficient tliat the declaration has 
adopted one of them. 

Park (with him Abbott), contra, maintained, that ** va¬ 
lue received” did not necessarily mean value received 
by the drawer; for if the bill had been payable to the 
drawer’s own order, it would not have so meant, but 
must have meant value received by the acceptor. There¬ 
fore if the declaration purports to set out a bill of a 
particular denomination, it is not sufficient to prove a 
hill which is capable of a different denomination. 

Lord Ellemborough C. J. It appears to me that 
value received is capable of two interpretations, but 
the more natural one is, that the party who draws the 
bill should inform the drawee of a fact which he does 
not know, thwi of one of which he must be well aware. 
The words “ value received” are not at all material; 
they might be wholly omitted in the declaration, and 
there are several cases to that effect (a). The mean* 
ing of them here is that J. B. informs the drawee that 
he draws upon him in favour of T, G, B, because he 
has received value of T. G. B, To tdl him that he^ 


(a) See ITW/e v. Zcdwick, Saylej cn Silts, jd ed. i6. «nd the 
CAtes there cited 

draws 
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Bayley J. The object of inserting the words « va¬ 
lue received” is to shew that it is not an accommoda¬ 
tion bill, but made on a valuable consideration given 
for it by the payee. 

Per Curiattiy Rule discharged. 


draws upon him, because he, the drawee, has value in 
his liands, is to tell him nothing; therefore the first is 
the more probable interpretation. 


Doe, bn the Demise of Goodbeherb, against 

° Jan. Z3U. 

Bevan. (^) 


Jp,JECTMENT for a messuage and land at JLambeth* 
At the trial before Heath J. at the last Surry 
assizes the case was this: 

Goodbehere by indenture of the 29th November 1 808 
demised the premises in question, being a public house, 
&c., to one Shaw, for a term of years, and Shaw cove¬ 
nanted that he, his executors, administrators, or assigns, 
should not nor would during the term assign the inden¬ 
ture, or his or their interest therein, or assign, set, or 
underlet the messuage and premises, or any part thereof 
to any person or persons whatsoever, without the con¬ 
sent in writing of the lessor, his executors, administra¬ 
tors, or assigns. Proviso, that in case His exe- 


Demise Tor 
years to 5 ., and 
S, covenants 
that he, his ex¬ 
ecutors, admi¬ 
nistrators; or 
assigns, would 
not assign the 
indenture, or 
his or their in¬ 
terest therein, 
or assign the 
premises to any 
person whatso¬ 
ever, witiiout 
consent in 
writing of 
lessor. Proviso 
that in case 5., 
his executors, 
administrators, 
or assigns, 
should part 
with his or 
their interest 


• contrary to his 

eovenarit that lessor might re-enter. S. deposited the lease as a lecnrity for money bor- 
lowed, and became bankrupt, and the lease was solil>y direction of the Chancellor to 
pay that debt. Held that the assignees under the commUsiun might assign the lease to 
the vendee without consent of lessor. 


(a) Cause was shewn At ^erjeant*s Inn before this term. 

Yol. III. B b cutors^ 
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1815. cutors, administrators, or assigns, should part with his 
or their interest in the premises, or any part thereof, 
agamt contrary to his covenant that the lessor misht re-enter. 

Afterwards Skafm deposited this lease with Whitbread 
and Co. as a security for the repayment of money bor¬ 
rowed of them; and becoming bankrupt, and his 
estate and cfiects being assigned by the commissioners 
to his assignees, the lease was upon the petition of 
Whitbread and Co. directed by the Lord Chancellor to 
be sold in discharge of their debt, and was accordingly 
sold to the defendant, and without the consent of Good- 
hehere assigned to the defendmit by the assignees, 
and he entered, 8cc. The learned Judge ruled that this 
was not a breach of the proviso not to assign without 
consent, &c. inasmuch as the covenant did not extend 
to Shcetx ^s a^ignees, they being assignees in law; where¬ 
fore he directed a nonsuit. 


Kruftdys in the last term obtained a rule nisi for 
setting the nonsuit aside, and he ^id the contrary to 
what had been ruled at the trial was determined in Sir 
W. Mor^ s case (a); and Lord Hardwicke also was of 
c^inion in Pkilpot v. Hoare (6), that if the covenant in 
that case had named assigns, the assignee of the bank¬ 
rupt would have been bound by it. 

Best Serjt. and Espinasse shewed cause, and argued 
that this proviso only applied to acts that the party does 
voluntarily, but not to those that pass in invitum; 
which distinction governed the decision of Doe v. Car¬ 
ter (c), where all the principal cases are collected, and 

(a) Cro, £iu, a6. (i) » *19, (c) $ r. A 57. 

wa9 
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was recognized by the Master of the Rolls in Weatherall 
V. Gearing (a). And the same distinction will hold lii 
the case of an assignment under a commission of bank¬ 
ruptcy, that being done by virtue of the statute, and not 
by the act of the party; and of such opinion was Lord 
MaccUsficld in Goring v. Warner {h). In Amb. 480.^ 
where Philpot v. Hoare is more fully reported than in 
Lord Hardwicke expressly stated that “ he was 
of opinion that a covenant by a lessee not to assign 
without licence did not bind the assignee of the lessee 
who became bankrupt, at law;” and the only reason 
why he set the assignment aside in that case was because 
of the fraud. In Crmoe v. Bughy (c), which was a co¬ 
venant “ not to assign, &c. or otherwise do or put away 
the indenture of demise,” the Court in giving judgment 
enumerate several modes by wliich a term may be put 
away, and among others, that “ the lessee becoming 
bankrupt is a doing or putting away;” but yet they 
add, none of these amount to an assignment, or to a 
breach of the covenant or condition.” Then if the 
assignee of the bankrupt may take, without incurring 
forfeiture, it follows that he may assign; because he 
takes nothing for his own benefit, but only as the 
channel of conveyance to the whole body of creditors; 
and therefore it would be absurd to hold that he cannot 
assign. Also the depositing of the lease originally with 
Whitbread and Co. was not a forfeiture; for tlie courts 
have always looked narrowly into these provisoes; and 
here are no words that the lessee shall not part with the 
indenture^ but only that he shall not part with his inte¬ 
rest. And though the depositing this lease might create 

(«) 1% Ves. 513. (i) 7 FVi*. S5. fU 9. a Eq. Cas, Ahw xoa 

((f) 3 
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an equitable mortgage, in favour of Whitbread and Co., 
it conveyed no legal interest. 

Knowlys and Lawes contra, in addition to the autho¬ 
rities mentioned upon moving for the rule, cited 
Moorcy 44. pi. 136. “ That a covenant by the lessee for 
him and his assigns will bind his administrator ;** yet 
they said, an administrator is as much an assignee 
appointed by statute, as the assignee of a bankrupt. 
And if Doe v. Carter had decided that Carter might 
have assigned, it would have been in point; but as it 
is, it only shews that here the assignment to the 
assignees, which is by operation of law, is not within the 
proviso, but not that the assignees may assign without 
the consent of the lessor. If they may, this absurdity 
will follow, that the assignees will be in of a better 
estate than the bankrupt himself. But in 7 Vin. 85. 
pi. 10. it is laid down, “ that the law is very clear 
that the assignees are exactly in the same place as th® 
bankrupt, and stand in his place to every particular, 
and any agreement entered into shall bind them.” If 
therefore the bankrupt has only a qualified estate, his 
assignees can have no more; and though they may part 
with it, yet they must do so in such manner and upon 
such conditions as the bankrupt has agreed to do. 
There is no question but that they may assign; the only 
question is as to the mode by which they must exercise 
their right. The distinction is, that if the proviso ex¬ 
tend to the lessee only, then the assignees in law are not 
within it, and they may assign without consent without 
incurring a forfeiture, Dper^ 65. b. pi. 8. and Coa v. 
’Brawn (a); but it is otherwise if they be named, .for 


(a) I Cha. Rep. 170, 


then 
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then they as well as the lessee are bound by it. That 
was so lield in Iloe v. Hannson (a), which was a covenant 
for the lessee, his executors and administrators, and the 
administrator underlet; and per Buller J. “ this assign¬ 
ment is by the act of the party himselt^ and the execu¬ 
tors and administrators are expressly named in tlie 

covenant,” And here the covenant names the lessee 
and his assigns, and the assignment is by the act of the 
assignees; so that Roc v. Harrison is expressly in point. 
And no inconvenience will follow from holding the 
assignees within this clause of restraint; because if the 
lessor should withhold his consent capriciously, doubt¬ 
less a court of equity would interfere. Roe v. Gal^ 
liers {b) has determined that there is nothing unlawful in 
the lessor’s imposing such a restraint. 

Lord Ellenborough C. J. I had understood it to- 
be a point long settled, that a landlord has the power 
of restraining the alienation of his tenant by a general 
proviso against alienation, which is applicable to ordi¬ 
nary cases; and that in extraordinary cases, such as the 
bankruptcy of his tenant, he may restrain the aliena¬ 
tion by an express proviso. We are now upon the 
consideration of a case which has not any express pro¬ 
viso, but stands on the effect of the ordinary clause 
restraining the tenant, his executors, administrators, or 
assigns from assigning. In Roe v. Harrison the pro¬ 
viso extended to the lessee, his executors and admi¬ 
nistrators, expresly restraining them by name from 
alienation; therefore it was held that the administrator 
could not assign. Here the question is upon the 

(<f) % T. JP. 4a5. (i) Ibid, 133. 

Bb 3 


1815. 


Doe 
against 
Be VAN. 


mcanmg 



CASES IN HILARY TERM 



1815. 

Poe 

against 

liKVAN* 


meaning of the term assigns, whether by that term tlic 
proviso was meant to have effect against assigns in law, 
as it would have against assigns by dct of the party. 
Now the Courts have construed it to mean voluntary 
assigns as contradistinguished from assigns by operation 
of law, and further than that, that the immediate ven¬ 
dee from the assignee in law is not within the proviso; 
the reason of which is, that the assignee in law cannot 
be encumbered with the engagement belonging to the 
property which he takes, such as in this case the carry¬ 
ing on the bankrupt’s trade in the public house, which 
is a strong instance. In such cases, therefore, the law 
must allow the assignee to divest himself of the pro¬ 
perty, and convert it into a fund for the benefit of the 
creditors. That “ assigns” does not relate to assignees 
ill law, I consider as determined in I^oe d, MitcMmon 
V. Carter^ and Goring v. Warner, but more distinctly in 
Doe V. Carter, Nor do I find that Boe v. Harrison 
impugns these authorities, because that passed entirely 
on the ground of the executors and administrators 
being specially named. But an executor is a volunteer, 
he is at liberty to renounce, and an administrator is 
wholly voluntary; therefore it does not follow from that 
decision, that “ assigns” must necessarily comprehend 
such as are involuntary and do not come in by the act 
of the party, as the assignees under a commission of 
bankruptcy do not This case, therefore, appears to 
me to l^e concluded by the authorities, as well as by 
the reason of the thing. Here, if the assignees might 
of themselves assign the terms, they might certainly do 
so under the Chancellor’s order. 


Le 
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Le Blanc J. There csm be no doubt that t}ie lestor 
might have relieved himself irom all inconvenience by 
expressly providing in the lease that if the lessee should . 
become bankrupt, or should depout the lease vtrith any 
person, the lease should be void. In this case he has 
not so done, but has contented himself with a covenant 
from the lessee for himself his executors, administra'* 
tors, and assigns, not to assign the indenture, or pre¬ 
mises, without the lessor’s consent. And the question 
is, if it be a breach of covenant in the assignees of the 
lessee, who has become bankrupt, to assign the lease. 
It is clear that there has been no assignment by the 
lessee himself; it is also clear that the lessee’s becoming 
bankrupt is not a breach; but the assignees imder the 
commission have assigned. They were bound to 
assign, because they took only as trustees for the pur¬ 
pose of disposing of the property to the best advantage 
for the benefit of the creditors; and they were com¬ 
pelled under an order of the Court of Chancery to sell 
in discharge of the debt of Whitbread and Co. There¬ 
fore this was not an assignment within the meaning of 
the covenant, because in Doe v. Carter it was con¬ 
sidered that an assignment under compulsion of law by 
the sheriff to an execution-creditor was not within a 
general covenant by the lessee, his executors, adminis¬ 
trators, and assigns, not to assign. In this case the 
commission of bankruptcy is a statutable execution, 
and there is not any material difference between the 
compulsory course under which the sale was made in 
both cases. Roe v. Harrison is very distinguishable 
from the present case, for there the administrator being 
expressly named in the covenant not to let, did by his 
own act underlet; he did not come in like the assignees 
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of a bankrupt under a statutable execution, and act 
under it by compulsion of law; but being expressly 
bound by. the covenant, it was holden that he could 
only convey in tlie same manner as his intestate, the 
covenantor. But the assignees of a bankrupt, in like 
manner as the sherifij are relieved from the operation 
of the word assigns, because assigns'* means only 
such as are voluntary assigns. Therefore, both on the 
authorities and upon princi[)le, 1 think there is no 
doubt. 

Bayley J. I think this case admits of no reason¬ 
able doubt. If the decision of Doe v. Cartel' is correct, 
this decision also must be supported. Following that 
decision, I say, in this case, that there has been no such 
assignment as was intended to be guarded against by 
this proviso. In Doe v. Carta' it was decided that a 
proviso, that if the lessee, his executors, administrators, 
or assigns, should assign, the landlord might re-enter, 
contemplated only a voluntary assignment, and not one 
which passed in invitum of the lessee, and where the 
party making the assignment acted in discharge of a 
duty cast ^ipon him by the law. It has never been 
considered that the lessee’s becoming bankrupt was an 
avoiding of the lease within this proviso ; and, if it be 
not, what act has the lessee done to avoid it ? All that 
has followed upon his bankruptcy is not by his act but 
by the operation of law, transferring his property to 
his assignees. Then shall the assignees have capacity 
to take it, and yet not to dispose of it ? Shall they 
take it only for their own benefit, or be obliged to 
retain it in their hands to the prejudice of the creditors, 
for whose benefit the law originally cast it upon them ? 

Uiidoubt- 
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Undoubtedly that can never be. .They must, there¬ 
fore, liave a power to sell for the purposes for which 
it was given them, and the Chancellor will compel 
them if they neglect to do it. It appears that the 
Chancellor has directed this lease to be sold, and that 
so for from being volunteers they acted under the com¬ 
pulsion of this order. If “ assigns” means voluntary 
assigns, what act is there to make them voluntary ? 
This is no new law; it is as old at least as Goi'ing v. 
Warnet\ The same was so considered in Crusoe v. 
Bughy^ and it was said and admitted that a devise of 
the term by the lessee is not a breach of the covenant 
not to assign. Such also has been the general im¬ 
pression in the minds of the profession for a long 
series of years. Parties may, if they please, stipulate 
by a special proviso that the lease shall determine upon 
the bankruptcy of the lessee; that indeed was doubted 
until Boe v. Galliers established that it was not a sti¬ 
pulation against law; but the very doubt shews that it 
never could have been conceived that the general pro¬ 
viso extended to restrain an assignment under a com¬ 
mission of bankruptcy. The distinction in Roe v. Har^ 
rison is, that there was such letting bj^ the act of the 
party as the party covenanted against. 

Dampier J. I think the case of Doe v. Carter esta¬ 
blishes, upon a review of all the cases, this position, that 
the assignees of a bankrupt lessee, whose assignment 
is not voluntary, but passes in invitum, and by opera¬ 
tion of law, are not within the general word “ assigns” 
in this proviso. It is not pretended that the assign¬ 
ment by the commissioners to the assignees is a breach 
of the proviso, but it is said the. assignment by the 
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assignees afterwards is their own voluntaiy act. But 
what is the duty of the assignees ? They would incur 
a great risk if they did not so manage the estate of the 
bankrupt as to fulfil their trust: consequently they 
were bound at their own peril to assign over the term 
for the benefit of the creditors; and moreover they are 
compelled to it in this instance by the Chancellor’s order 
for the benefit of one particular creditor; which they of 
course would resist as far as they could in order to 
have it for the benefit of the whole body of creditors. 
This case, therefore, falls within the reason of Doe v. 
Carter^ upon the authority of which, I think this as¬ 
signment is not within the proviso. The bankruptcy 
of the lessee might have been specially guarded against 
as in Moe v. Galliers.- 


Rule discharged, 


Monday, Bishop against Rowe, (a) 

Jan. »3d. 

Same against Bayly* 


Where the 
holder of a bill 
of exchange 
upon its being 
dishonoured re? 


^^SSUMPSIT on a bill of exchange for 200/. dated 
the 27th of January 1812, drawn by E, S, as agent of 
the defendant payable to the defendant’s order, two 


ceived part pay- months after date, at Messrs. Hayters^ London^ accepted 

ment, and for 

the residue an- by J. Boyly^ and indorsed by the defendant. The se- 

other bill ot ex¬ 
change, drawn 

and accepted by persons not parties to the original bill, and afterwards sued the 
drawer and acceptor upon the original bill: Held that it was suffident for him to prove 
presentment of the substituted bill to the acceptor for payment, and that It was dis¬ 
honoured, without proving that he gave notice of the dishonour to the drawer of the sub¬ 
stituted bill* 


(a) Cause was shewn at Serjeant’s Inn before this term. 


COlld 
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cond action was upon the same bill against Ba^ly the 
acceptor. 

At the trial before Gibhi C. J. at the last Devon 
assizes, the case in substance was this: 

The bill being in the hands of the Torquay bank, of 
which firm one Tuckerytos a partner. Tucker^ % son together 
with the plaintifl‘"s son discounted it for Tucker with the 
Dartmouth bank, striking out Tucker*^ name, which was 
at that time indorsed, and indorsing tiie plaintiff’s name; 
w'hich indorsement the plaintiff adopted. The bill 
when due was presented and diidionoured, and due 
notice thereof given by the Dartmouth bank to the 
defendant. The defendant wrote to them stating that 
the money had been remitted by Bayly the acceptor to 
the Torquay bank; and a day or two afterwards the 
Toi quay bank remitted to the Dartmouth bmik ico/. 
and promised to pay the residue. The Dartmouth 
bank applied to the pluintifi' for the residue, and the 
plaintiff applied to Tucker ,• who gave him a bill for 
loo/. drawn by himself on one Lewis in London, at two 
months, payable to fhe plaintifi^ which the plaintiff in¬ 
dorsed and carried to the Dartmouth bank. This bill 
was also presented for payment and dishonoured, but 
no notice of the dishonor was given to Tucker, And it 
was insisted by the defendant that by reason of tliis 
want of notice to Tucker the draw^er of the substituted 
bill, the plaintiff could not recover upon the original - 
bill, inasmuch as the second bill being substituted for 
the original bill pro tanto, the plaintiff was bound to 
go through all the proof which would be necessary to 
entitle him to recover upon the substituted bill. The 
learned Judge directed a verdict for the plaintifi^ re¬ 
serving the point. 


3<>3 

1815. 

against 

Rowe, 


Accord- 
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Rows. 


Accordingly a rule nisi was obtained in the last term 
for entering a nonsuit. 

Lens Seijt. (with him Moore) shewed causey, and 
contended that the plaintifip was not bound to do more 
than present the substituted bill for payment; and that 
upon its dishonour he was remitted to his rights upon 
the original bill. It is true that in order to pursue his 
remedy upon the substituted bill against the drawer, 
he must have given notice but he was not bound to 
,proceed on the substituted bill; which was not sub¬ 
stituted in all events for the original bill, but only in 
the event of its being paid (a), and in the mean time the 
plaintiff’s rights upon the original bill to be suspended. 
Therefore when that which was substituted has failed, 
the original right shall revive. And that has &ilcd, 
which being given in order to be productive at a par¬ 
ticular time, has not been productive at that time. 
"Wherefore it is sufficient for the plaintiff to have 
proved presentment, and upon presentment that pay¬ 
ment was refused. 

JeJ^U and Gifford contra, argued that the original 
bill was satisfied. They said that though Tticker^s 
name was not now on the original bill, yet the whole 
transaction having been with him and on his account, 
it must be considered the same as if his name were 
upon it. And assuming his name to be upon die 
original bill, doubtless whatever laches would discharge 
him from the payment of the substituted bill to the 
plaintiff, would, likewise dischar^ him from the pay¬ 
ment of the original bill; because the plaintiff having 
agreed to a substituted payment, if he afterwards dis- 
( ^ See Salk . 124. 444. Skin , 41a 


charge 
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charge him from the thing substituted, he discharges 
him from the original thing. Then if Tucker would 
have been discharged from the original bill, the de¬ 
fendant would also have been discharged, because 
satisfaction to any one party to a bill is satisfaction 
to all. And the Court held upon a former occa¬ 
sion that the plaintiff was bound to prove a prc>« 
sentment of the substituted bill, for they sent the case 
to be retried, because that proof was wanting. Now 
that could only have been done for this reason, that the 
plaintiff was bound to shew that he had used due dili¬ 
gence ; and for the same reason also he shall be bound to 
prove notice of its dishonour. According to Hebden v. 
Hartsinck {a)i if a party take a bill in payment of a 
debt, the Court will presume the money was received 
unless the contrary be shewn; but here the contrary 
has not been shewn, if the plaintiff has failed in proving 
any of the necessary steps; therefore the Court will 
presume payment. 


Lord Ellenboiiough C. J. It appears to me that 
inasmuch as Tucker^^ name was not on the original bill, 
he is to be considered only as a person intervening to 
pay by the means of Lewisy and if Lewis had paid, it 
would have enured to the satisfaction of this bill. But 
the provision of the statute is {Jji)\ “ if any person ac¬ 
cept any bill for and in satisfaction of any former debt, 
&c. the same shall be esteemed a complete payment of 
such debt, if the person doth not take his due coiurse to 
obtain payment thereof, &c.’* 1 cannot say that this 

bill was accepted for and in satisfaction of a former 
debt. This was not a bill between parties standing in 


{a) 4 N, /*. C. 4<>. 


( b ) 3 & 4 Mat , c , 9. f . 7. 


the 
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the relation of debtor and debtee; Tucker was a person 
intervening. The bill was accepted by the plaintiif for 
the chance of its being productive 5 the plaintiff might 
have returned it presently or within a reasonable time, 
and if he did not, he was bound to go on, and see if it 
would be paid on its becoming due. He does go on, 
and applies for payment, and then the bill is dis¬ 
honoured ; unless the party had received it in satisfac¬ 
tion of an antecedent debt he was not bound to go 
farther. I do not know that when a party brings his 
action on a bill of exchange, he is bound to pursue the 
evidence farther than what applies to the particular 
bill in suit: there is no decision that I am aware of 
which goes the length now contended for. Suppose an 
action to be brought upon a bill of exchange, which 
has been backed by another bill given, and for which 
second bill a third has been substituted, and so on 
through a scries of bills, is the plaintiif to be compelled 
to pursue his evidence in infinitum through all the 
different stages ci the substituted bills ? I am inclined 
to think that he is not obliged to go farther than what 
concerns the bill in suit, especially where the name of 
the person is not on the bill: a demand should be 
shewn, but that has been done here. At the same 
lime this is rather a new case, and I have not that con- 
fidence which I should expect to have on the subject of 
bills of exchange if it were a case of former occurrence; 
but the mclination of my opinion is, that the plaintiff 
has done enough. 

Lb Blanc J. The case now before us is that of an 
action by the holder against the drawer; and there is 
another action also on the same bill against the ac¬ 
ceptor. 
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ceptor. looL only have been paid on this bill, and 
loo/. more remain due upon it. The defendant sets 
up as a defence payment of the whole bill; and in 
order to prove payment of the second loo/., he proved 
that after the bill in question was dishonoured the 
holders of it received a bill for lOo/., which biU, if 
paid, would have satisfied it. When the substituted 
bill became due it was presented for payment, and pay¬ 
ment was refused. And tlie only question is, if that 
be sufficient proof for the party in this action to ne¬ 
gative the presumption of payment arising from the 
delivery of the bill; the question is, whether the plain¬ 
tiff should have gone further and proved notice of dis¬ 
honour. If this had been an action against Ttccker on 
the substituted bill, there is no doubt the party could 
not have succeeded without proving notice, unless he 
could have shewn that Lewis had no effects. But there 
is this difference here, that the action is not on that 
bill, but on the original bill against other parties, in 
respect of which the plaintiff has regularly pursued all 
the necessary forms. In answer to this, the delivery of 
the substituted bill is insisted on as payment; but it is 
no payment of the original bill, unless something has 
been done to discharge the party to this action from 
that bill. If he could have shewn that by the laches 
of the plaintiff in the course of this negociation he had , 
lost loo^., or that he had been prevented from suing 
on the lool, bill, he might have made out a defence; 
but not having shewn that, it seems to me that the 
plaintiff has done all, by presentment of the bill, that 
it was incumbent on him to do. It was not incumbent 
on him to do more, unless he meant to pursue his 
texUedy on the substituted bHl. If he had meant to 
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sue on that, undoubtedly he must have gone further; 

but as it is, unless payment be shewn to have been 
• • 

made it shall not avail as a good defence. 

Bayley J. It seems to nie that the defendant hai 
not made out that the substituted bill was paid, nor 

f 

that such circumstances have taken place as amount to 
satisfaction. It is true that the onus of proving all the 
facts necessary to support the action lies on the plaintiff; 
and therefore where the action is against an indorser 
or drawer, it is incumbent on the plaintiff to prove 
notice, because without without notice he has no right 
to enforce payment' either against the drawer or in¬ 
dorser. But here the onus of proof lies on the de¬ 
fendant ; who is to substantiate his defence. He 
undertakes to say that tjie substituted bill has been in 
effect paid b}^ 'l\iclca\ and that ho will make that out. 
But how does he do so ? It appears that the plaintiff 
received from 'l^tcker a bill of exchange drawn on 
Lewis s that, however, is no proof that it was paid. 
The plaintiff denies that Lewis did pay; he says, I 
presented it, andrefused payment. But to this 
the defendant answers, that circumstances may have 
occurred to entitle me to consider it as paid, and you 
by your laches have made the bill your own. If he is 
. to insist on this, why is not the onus of proof to lie 
on him ? It is a matter which does not lie peculiarly 
within the plaintifTs knowledge. There is a party who 
might have proved it; Trucker might have proved that 
he had effects in the hands of Lewisy and that the 
plaintiff did not give notice. Either Tucker or Lewis 
might have proved effects, and Tucker might have 
proved the want of notice. If he had proved that, the 

15 plaintiff 
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plaintiff would have lost his remedy; but inasmuch as 
there is no such proof, we are not warranted in con¬ 
cluding that there have been sufficient laches to operate 
as a discharge between Titcker and Bishop. If this 
action had been against Tucker it might have made a 
material difference; because as Titcker could not have 
been called as a witness, the jury might perhaps have 
been warranted in concluding that notice had not been 
given. But where Tuckei' might have been called they 
could not be warranted in this conclusion. 

Rule discliarged. (a) 



1815. 


Bitiiop 

against 

Rows. 


(«) Datrifitr J. was absent from Serjeants’ Inii. 


Figgins against Cogswell, ( ji ) 


Mtniny^ 
Jan. »3d. 


CLANDER. The plaintiff declares that before and slander, th« 

SvJ ^ ^ ^ ^ declaration al- 

at the time of speaking and publishing the se\'eral leged that the 

words, See. he was, and from thence hath been, and time of speak- 

still is, a carpenter and s^rn appraisei', and had been 

retained and employed by one Heale to do the carpen- infcnding"?o”'* 

ter’s work upon a house, which Heale had contracted 

with the defendant to build; and that the defendant, trades as afore- 

• -I* A. * * I-* •T* o Sftidj Sind to 

intending to injure him in his several trades as atore- prevent po sons 

said, and to prevent persons from employing him in the hiSJ’in"th^e^*”® 

way of his said several trades, in a certain discourse way of Ins 

which he had of and concerning die plaintiff in his trades, in a cct- 

' ^ tain discourse 

whicti he had 
of and concern* 

ing; the plaintilf in one of his trades, spoke, 8cc. Held that though the plaintilT failed to 
prove he was of both trades, yet he might recover upon proof that he was ol that trade 
eonceming which the defendant was charged to have spoken the Words. 


(u) Cause was shewn at Serjeants* Inn before this term. 

VoL. III. C c aforesaid 
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Ficgins 
against 
Cogswell> 


aforesaid trade of a carpenter, and of and concerning 
the aforesaid work, spoke these words: “ Figgins and 
Heale are rascals and rogues, and have robbed me of 
50/.,” &c. and the plaintiff alleges for special damage 
that one * 7 . M. omitted to employ him as an appraiser. 
Plea, general issue. At the trial before Ddmpier J. at 
the last Wilts assizes, the plaintiff failed in proving that 
he was a sworn appraiser; whereupon his counsel pro¬ 
posed to waive the special damage, and rest the case 
upon the proof of his being a carpenter, and that the 
words were spoken of him in his trade of a carpenter: 
but the learned Judge being of opinion that the allega¬ 
tion that he was a sworn appraiser was material, directed 
a nonsuit. 

Leiis Serjt. moved in the last term to set the nonsuit 
aside, contending that it was enough to sustain this ac¬ 
tion that the plaintiff had provetl one branch of the 
allegation, which was inducement only, though he ad¬ 
mitted that by reason of not proving that he was an 
appraiser, the plaintiff could not recover for special 
damage. 

Casherd (with him Pell Serjt.) who shewed cause, 
urged that the allegation was entire, and so connected 
with the charge that it could not be severed. The 
charge is that the defendant, intending to injure him 
in his several trades, and to prevent persons employing 
him in his several trades, spoke the words; and there¬ 
fore although it is chai-ged that the defendant spoke 
them concerning one of his tiadcs only, yet being laid 
as spoken with a double intent, the plaintiff was bound 
to prove the speaking of them in the manner laid; 

5 which 



IN THE FlFTY-FirTH YeAR OF GEORGE III. 


37 * 


which could only be by proving that he was of both 
trades. 

But per Curiam^ This is a partible allegation. And 
the}!' mentioned the instance of post-office indictments, 
where, though the person is charged as having been 
employed in several of the capacities named in the 
statute; yet he may be convicted upon a finding that he 
was employed in one of them only, {a) 

Rule absolute. 


(«) See Shaw's case, a £1. R. 789. 


PiCKSTOCK against Lyster. (d) 

^^SSUMPSIT for money had and received. Plea 
non assumpsit. 

At the trial before Hichards B. at the last Salop 
assizes, the case was this: the plaintiff* being a creditor 
of one Glover in January 1812 sued him l*or his debt; 
Glover suffered judgment by dofindt, and a writ of 
inquiry was executed on the 17th of June following, 
and on the 25th a fi. fa. was delivered to the defendant, 
the sheriff. But before that day, viz. on the 15 th of the 
month, Glover being insolvent executed an assignment 
by deed of all his effects to trustees for the benefit of all 
his creditors; under which deed possession was taken 
immediately after its execution, but the deed was not 
signed by any of the creditors. This assignment Glcrcer 
had been desirous of making, and had actually given in- 


1815. 


Fiogins 

against 

CocawsLli, 


yan, 23 d. 

Where G. a 
debtor to plain- 
ti/r, being sued 
by plaintitf^ 
pending the 
suit and before 
exeention, being 
insolvent, exe¬ 
cuted an assign¬ 
ment of all his 
effects to trus¬ 
tees for the be¬ 
nefit of ull his 
creditois, under 
which posses¬ 
sion was imme¬ 
diately taken* 
lleld that the 
assignment was 
not fraudulent 
within stat. 

13 £liz. c. 5. al¬ 
though made to 
the intent to 
delay the plain¬ 
tiff of his exe¬ 
cution. 


(11) Cause was shewn at Serjeants* Inn before this term. 

C c 2 structions 
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structions for its preparation in the early part of the year, 
though not until after he had been served with the writ at 
the plaintiff’s suit, and the deed had been prepared, and 
in itthe.plaintiff was named as one of the trustees, but it 
did not appear that was done with his knowledge, and 
his name was afterwards erased, and that of another 
creditor substituted. The deed, as it originally stood, 
contained a clause whereby the trustees engaged to 
indemnify Glover from his debts; which clause was 
erased before its execution on the 15th of June; 
and on account of this and other erasures, it was 
suggested that it had better be re-ingrossed, but 
Glover refused, as much on account of the expence as 
for fear he should be arrested, saying that he should 
not be safe another day, and that the plaintiff would 
take possession of his goods in the mean time. The 
defendant levied under the ft. fa. but retained the pro¬ 
ceeds in his hands, for which this action was brought, 
in order to try the question whether the property 
passed from Glover by this assignment and delivery of 
possession. The learned Judge directed the jury tliat 
if they thought the deed was executetl with an intent to 
defeat the plaintiff of his execution, then it was void in 
law, and they must find for the plaintiff^ but otherwise 
for tlie defendant. The jury found a verdict for the 
plaintiff. 


Abbott obtained a rule nisi in the last term to set 
aside the verdict for the misdirection, insisting that it 
was competent to Glover by this assignment, which was 
made for the benefit of all his creditors, to divest him* 
self of his property, although he might thereby intend 
to defeat the plaintiff of his execution. And he cited 
Uolbird v. Anderton (a), where a waxxaitf of at- 


(<») s 7,R. *35. 


tomey 
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torney to confess a judgment, was given by a debtor to 
one of his creditors in order to defeat the pending exe¬ 
cution of another creditor; and it was held well, and 
that the debtor might prefer one creditor to another, 
and it was compared to a judgment confessed by an 
executor, after another suit has been instituted by an¬ 
other creditor of the testator. And if the preference 
given in that case by the debtor in exclusion of the other 
creditors was good, a fortiori it shall be good in this 
case, where the preference given is not in exclusion of 
any one creditor, but for the benefit of all. Here the 
plaintiff might if he pleased have come in under the 
deed. He cited also Metix v. Hcmel, [a) 


1815. 

PiCKSITO0K 

agatnst 

LvSTCft. 


Jervis and Pidler who shewed cause, submitted that 
the question whether done with a fraudulent intent or 
not, was a question for the jury; and that the avoidance 
of the deed was a consequence of law upon their find¬ 
ing. They distinguished Holbird v. Anderson, inas¬ 
much as the warrant of a-ttorney there given was no 
more than a security given to the creditor for his debt, 
but not as here an assignment of all the debtor’s effects 
to trustees of liis own appointment. And Lord Kenyon 
in Kstwick v. Caillattd(b) took the distinction, that 
it did not appear that that was a conveyance of the 
whole of the debtor’s property. Here tlie. assignment 
is within the very words of the preamble of stat. 13 JSlizm 
c. g. for it was “ devised to the intent to delay a cre¬ 
ditor of his suit.” And they mentioned a case before 
Z/twrence J. at Hertford, where a creditor having ob-. 
tained, judgment against his debtor in the mayor’ll 

t'*) 4 East, x» $ 7 »Rt AS4* 

Cc 3^^ 


Cftut 
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court at Hertford^ the debtor on the day on which 
execution was to have come in, executed a bill of sale 
of his effects to another bona fide creditor, the effects 
not being more than sufficient to satisfy that debt. 
And upon a question which of the two should be pre¬ 
ferred, that learned Judge left it to the jury to say whe¬ 
ther the bill of sale was not executed to the intent to 
defeat the creditor of his suit; and the jury being of 
■that opinion, found in favour of the judgment creditor. 


Abbott (Daunce^ wixli him) was stopped by the Court. 


Lord Ellenborougii C. J. The only thing to 
raise a doubt in my mind upon the present case would 
be the authority of Mr. J. Lawrence, under whose di¬ 
rection it is said that a bill of sale executed to a bona 
fide creditor was held not only to have been made under 
circumstances which carried with them a badge of 
fraud, but to be evidence of such fraud as warranted 
him in leaving it to the jury to find against the bill of 
sale, if it was made in order to defeat another creditor. 
But I am afraid that if the conveyance in this case be not 
good, it will break in upon the validity of all judgments 
confessed by executors, or by the party himself^ where 
either the party or the executor wishing to give a pre- 
* ference to some particular creditor has confessed the 
same; all judgments also which have been confessed 
for the actual aggregate amount of the debts due to all 
the creditors, and with their consent, will be open to 
this objection. Can any one doubt that the first mo* 
tive in many of those cases, as well as in this, was to 
defeat the particular creditor; but at the same time it is 
not considered as an injury to him, being for the benefit 

of 
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of all the creditors, to procure an equal distribution 
amongst all of the fund to which all have an equal 
right, against one who has gained the first step upon 
them. In Tolputt v. Wells (a), and in a note which is 
there given (d), and which was cited by myself, it w'as 
considered that an executor might give a preference, 
and make confession in favour of some creditors pend¬ 
ing a suit by another creditor. The principle of those 
decisions would be destroyed, if we should hold an 
assignment fraudulent, because it may operate to the 
prejudice of a particular creditor. Such an assignment 
as the present is to be referred to an act of duty rather 
than of fraud, when no purpose of fraud is proved. 
I hc act arises out of a discharge of the moral duties 
attached to his character of debtor, to make the fund 
available for the whole body of creditors. Here if the 
assignment had been for the purpose of fraud upon the 
plain tifTJ the plaintiff would ha ve been entirely excluded 
from it, whereas it appears that his name was once pro¬ 
posed and inserted as a trustee. The deed also when exe¬ 
cuted was not then taken up on the sudden and for the 
first time, but liad been in the contemplation of the 
debtor for several months before. It is not t•e debtor 
who breaks in upon the rights of the parties by this 
assignment but the creditor who breaks in upon them 
by proceeding in his suit. I see no fraud, the deed 
was for the fair purpose of equal distribution. In the 
case before Lawrence J. I cannot help thinking that 
the deed must have been made in trust for the party 
himself; otherwise that learned judge, who could not 
have been ignorant of Holbird v. Andersoriy must have 


1815. 


PiCKSTOCK 

against 

Lvstcr. 


(«) I S. 395. (i) i^iV. 408. 


C C 4 


felt 
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felt the weight of it, unless there was some such dis¬ 
tinction. If that were not so I cannot agree that what 
he ruled was according to the law. The uniform prac¬ 
tice has been otherwise, particularly in the case of 
executors, which is in pari materia, and also in tlie 
case of Holbird v. Anderson^ 


Le Blanc J. Although the question went to the 
jury, yet certainly from the manner in which it was left 
to them, it appears, they were advised that if the deed 
was made with an intention to defeat this particular 
creditor, it would be fraudulent. This was not a deed 
by which the party stipulated for a benefit to himself, 
but all the property of the party is fairly to be dis¬ 
tributed amongst his creditors, including this particular 
creditor. To hold such a deed fraudulent would be 
contrary not only to Holbird v. Anderson^ but to all 
the cases which have decided that a party, indepen¬ 
dently of the bankrupt statutes, may convey away his 
property for the benefit of all his creditors. There is 
nothing here to shew any particular fraud, the deed 
was in contemplation a long time before; it seems tq 
me therefore that the verdict was wrong. 

Bayley J. It seems to me that this conveyance so 
far from being fraudulent, was the most honest act the 
party could do. He felt that he had not sufiicient to 
satisfy all his debts, and he proposed to distribute his pro¬ 
perty in liquidation of them; this was not acceded to, for 
the plaintiff endeavoured by legal process to obtain his 
whole debt, the obtaining of which would have swept 
away the property from the rest of the creditor. The 
debtor wlicn he executed was not for the first time 

adopting 
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adopting a new notion : it had been in contemplation 
some months before. And this creditor is not ex¬ 
cluded by the deed, but will stand to all intents and 
purposes in the same situation with all the rest of the 
creditors. 

Dampier J. The case of Holhird v. Anderson^ as it 
seems to me, entirely governs this case: and therefore 
this case was left to the jury under an erroneous im¬ 
pression, that if the conveyance w^ent to defeat this 
plaintiff of his execution, it would be fraudulent. But 
the deed was not fraudulent nor any thing more than 
the party was entitled to make. If indeed the plaintiff 
could have shewn to the jury that the whole transac¬ 
tion was fallacious, that the trustee was in effect onlv a 
trustee for some particular creditors, and not as he is 
stated for all, the case would have been different; that 
might have given it a fraudulent complexion. But as 
it stands, it falls within the reason of Holhird v. An¬ 
derson^ and the case of executors, which at this day it 
would be very dangerous to shake. 


1815. 


PiCKSTOCK 

agfumt 

Lystcr. 


Rule absolute. 
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i8i^. 


Monday, 
Jan. 23d, 


Where the sel¬ 
ler of goods 
upon the 
buyer’s refusal 
to accept them 
requested the 
buyer to sell 
them for liioi, 
which the 
buyer agreed to 
do if he could, 
but did not: 
Held that In an 
action hy tlie 
seller for tlio 
price, the jury, 
in considering 
whether the re¬ 
quest made by 
the seller was a 
waiver of the 
contract of sale, 
could not take 
into their con¬ 
sideration whe¬ 
ther such re¬ 
quest was made 
under an igno¬ 
rance of the 
law, and im¬ 
pression that 
Ills remedy was 
gone. 


Gomery against Bond, (a) 


^^SSUMPSIT for goods sold. Plea, general issue. 

At the trial before JHchards B. at the last Here^ 
ford assizes, the evidence was, that the plaintiff^s wife 
agreed with the defendant for the sale to him of a quan¬ 
tity of clover seed. AVIien the seed was delivered the 
defendant disapproved of its quality, and refused to 
have it. The plairitilf then requested him to sell it for 
him, which the defendant agreed to do if he could, but 
after keeping it some time returned it to the plaintittj 
who refused to receive it, and brought this action for 
the price. It was objected tliat the plaintiff had waived 
the contract by what he afterwards did. The learned 
Judge left tvvo points to the jury; ist, whether there 
was an agreement for sale, 2dly, if there was, whether 
the plaintiff had waived it by his request to the defend¬ 
ant to sell the seed for him. And upon that he directed 
them to consider, w'hether when the plaintiff made the 
request he was aware of his rights; stating that if he 
did it under an ignorance of the law, and impression that 
liis remedy was gone, it would not amount to a waiver 
of the benefit of his agreement. The jury found a ver¬ 
dict for the plaintiff damages 61 , 


Abbott moved for a new trial for the mis-direction, 
insisting that the rule was, ignorantia juris non excusat. 
And he put the instance of the drawer of a bill of ex¬ 
change who has had no notice, promising to pay it with 

(d) Cause vvas shewn at Serjeants* Inn before this term. 


full 
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full knowlege of all the circumstances, who cannot after¬ 
wards aver that the promise was made under an igno¬ 
rance of the law, in order to avoid its effect as a 
waiver of the want of notice. And he cited Bilbie v. 
Jjumley, {a) 


1815. 

Gomert 

against 

Bono. 


PidlcT shewed cause, and distinguished Bilhie v. 
JLimilcy from this case, for there the question was, whe¬ 
ther a party could recover back money paid under an 
ignorance of the law; and Brisbane v. Dacrcs [b) was 
to the same point; but here the question is whether a 
particular act amounted to a waiv(;r, which is a question 
for the jury; and in determining that the jury must 
consider quo animo the act was done; or in other 
words, whether the party knew or was ignorant of his 
situation. 


Lord Ellenborougii C. .T. There was not any 
question upon the credit of the witness, and if the wit¬ 
ness was speaking truth, there could be no doubt but 
that the plaintiff had waived the contract. There 
could bo no question upon the fact, if believed, but that 
the party had waived insisting on his contract, and 
allowed the other party to sell for him. 

Dampier J. If the direction was incorrect, the case 
went to the jury under an erroneous impression. 

Per Curiam^ Rule absolute. 


(tf) % Eastt 469 . 


(i) 5 ‘I'amt. 143 . 
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•iSiS- 


Monday^ 

Jaii. ajd. 

Debt for rent, 
without shewr- 
inr in what pa- 
Yisn the lands 
were situate, 
and a particular 
of plainti fT's de- 
mandy describ* 
inj them in a 
wrong parish, 
yet it was held, 
that plaintiiT 
might recover, 
it not appear¬ 
ing that ary 
misrepresenta¬ 
tion was in¬ 
tended, or that 
defendant held 
more than one 
parcel of land 
of piaintilf so 
ns to be misled 
by it. 


Davies against Edwards, (a) 


JN debt for rent upon a demise of lands, not setting 

forth where the lands were situate, and nil debet 
pleads, at the trial before Richards B. at the last 
Mormouthshire assizes, the indenture of demise between 
the plaintiff and defendant was proved, being a demise 
of lands situate at the parish of Mynnyd-thus 4 oyn, in 
the said county. The defendant produced a particular 
of the plaintiff's demand, wdiich was for “ 40/. for 
two years’ rent for premises at Chepstmso** And it was 
insisted for the defendant that by reason of this mis¬ 
description in the bill of particulars the plaintiff could 
not recover. The learned Judge over-ruled the objec¬ 
tion, being of opinion that the particular disclosed 
substantially the subject-matter of the action, which 
was the rent, and it not appearing that any misrepre¬ 
sentation was intended, or that the defendant held any 
other premises so as to be misled by it; and there was 
a verdict for the plaintiff, with liberty, to the defendant 
to move. 

Accordingly a rule nisi was obtained in the last 
term; and now the rule coming on, the Court desired 
to hear the counsel in support of if. 


d^rvis and Peahe relied on what the Court said 
in King v. Fraser (A), at the time when they deter-* 
mined that the plaintiff in declaring in debt for use 
and occupation need not state the place where the pre-* 

(it^ Cause was shewn at Serjeants* Inn before this term. 

(I) 6 Mr 348. 


misea 
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mises lie; the Court then said that “ the inconvenience 
arising to the defendant from this general form of de¬ 
claring might be obviated by the practice of calling 
for the particulars of the plaintiff's demand, by which 
the defendant may be truly informed where the 
lands lie.” But how is the defendant to be truly in¬ 
formed, if the particulars may describe the lands as 
lying in one parish, and yet the plaintiff may recover 
for lands in another; or what remedy against generality 
is afforded by particularizing in matters which the 
party is not bound to abide by ? It is rather calculated 
to mislead tlian to inform. Therefore the reason of 
the thing requires that the particular should be con¬ 
clusive on the plaintiff^ and the practice has been to 
hold parties strictly to their bill of particulars. Here 
if the defendant had rented lands in other parishes he 
might have been surprized. 


181;. 

Davie* 

ogatHSt 

Ebwako*. 


Lord Ellenborough C. J. If the defendant could 
have shewn not only that he might have been, but that 
he was actually surprized, there would have been some 
foundation for the argument. But here no deception 
whatever vras practised, nor was the defendant misled; 
if he had gone to a judge's chambers, as it w&s com¬ 
petent to him to do, for farther particulars, and had 
stated that he held no other but these premises, would 
it not have been useless to have granted him a farther 
particular ? 

Per Cm iam^ Rule discharged. 

Abbott (with him Dauncey) was to have shewn cause. 



3^2 


CASES IN HILARY TERM 


1815. 


leases for two 
or three lives, 
&c. or for the 


Monday, ISHERWOOD ttgainSt OlDKNOW. (o) 

Jan, 23 ‘ 1 - 

Devise to the OVEN ANT. The plaintiff declares that Thomas 

use of //. /. for ... - - I 

life without im- Bradshaw Ishet'wood, being seised in fee of the 
w?sus"&c.^re- premises hereinafter mentioned to be demised, on the 

use* of plain tiff September 1790, by his will, duly executed and 

for life, with attested, devised the same, among other things, to 
power to make ® ® 

leases for two trustees ill fee upon trust for the payment of certain 

or three lives, , ^ 1 • 1 

See. or for the annuities, and, subject thereto, to the use of his brother 
soTs^Uiere^bT^’ Isherwood for life, without impeachment of waste; 

bcst7cnt W///5- remainder to the use of the trustees to support contin- 
out taking any remainder to the use of his first and 

sum or sums of o ' ' 

vwney or other other SOUS successively in tail male: and in default of 

thin^ for or in ^ . 

lieu of a fine; sucli issuo, lo the use of his brother John Isheimod for 
rndentm-e^i5th life, without impeachment of waste; remainder to the 
^or^xlylTrlfto trustees to support, &c., with several remain- 

hc computed as over; with power to the trustees and to his said bro- 
land frorn t3th thcrs and neiiliew respectively, from time to time dur- 

Fehruary last, . ^ ^ . 

thepaMorefrom iiig the scvcral terms of their lives, and as they should 
and’the he actually seiscd, by any writing, &c. to make any 

i2th^l% last, ^he devised premises, or any part thereof, &c, 

under a yearly for the term of two or three lives, or for 00 or any other 
lessor, and such number of years, determinable on the death of two or 

other person as 
should be cn-t 

tilled to the freehold and inheritance, half yearly, on iith Nbvemhr and cjth March, the 
first payment to be made on t ith November next ensuing, and lessee covenanted with lessor, 
his hfiis, and assi^rns, for payment to lessor and such other person. See. of the rent at the 
days and times, &c. Held that the lease for 14 years was warranted by the power to 
lease tor ai; and that the reservation of the first half year’s rent, payable at the end of 
a7 days, was not taking a sum of money for a fine, being in consideration of a preceding 
occupation; and that plaintiff, after the death of U. I., was an assignee within stat. 
$zIJ. 8. c 34., and might maintain covenant against the lessee for rent-arrear after the 
death of H.J., and during the continuance of the term. 

(a) Cause was shewn at Serjeants* Inn before this term. 


reserved the 
best rent ■with¬ 
out taking any 
sum or sums of 
iituney or other 
thing for or in 
lieu of a fine; 
and H.I. by 
indenture 15th 


three 
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three lives concurrent at the same time, or for the term 
of 21 years^ in possession and not in reversion or by 
way of future interest, so as upon all and every such 
lease there were reserved payable during the continu¬ 
ance thereof, the best and most improved yearly rent, 
which at the time of making such lease could be gotten 
for the same, to be incident and belong to, and from 
time to lime go along with the several uses therein¬ 
before mentioned, withmit taking any sum or sums of 
money or other thing, for or in lieu cf a fne or income 
for the same, and so as there were a condition for re¬ 
entry, &c. And the plaintiff avers that the testator 
died, whereby II, B. isherwood became seised for life 
with the said power of leasing, and being so seised 
by indenture (i5tli of October 1800) by virtue of the 
said power, and for the considerations therein men¬ 
tioned, demised the premises to the defendant foi' 14 
years, to be computed as to the meadow and plough 
lands from the 13th of February then last past, the 
pasture lands from the 25th of March also then Jast, 
and the messuage, See, from the 12tli of 3 fay then also 
last, under a yearly rent of locl, payable to the said 
a, B, Isherwood, and to such other person as for the 
time being should be entitled to the freehold and in¬ 
heritance, by half-yearly payments on the 11 th of 
November and the 25th of Maixh, the first payment 
thereef to he made on the i ith ^November next ensuing 
the date of the indenture, &c. And the defendant co¬ 
venanted with II. B, Isherwood, his heirs and assigns, 
for payment to the said II. B, ishetwood, and to such 
other person as should oe entitled to the freehold, &c. 
of the said rent, at the said days and times, &c. and for 
keeping and yielding up the premises in repair, and 

not 


3»3' 

1815. 


Isherwood 

against 

OlUKNOW. 



MULdRy TERM 

^ or And the 

/IBiaBll#’*6wi» that the defauknt attend and wa» 

poasessa^ aad that H. B. Memood died without issue 
on the 261)1 of Jaftmrj^ iSoXf whereby he the plaintiff 
became seised of the reversion of the said demised pre¬ 
mises, expectant on the- detennination of the said de¬ 
mise, for htslife^ and entitled to the freehold of the said 
demised premises; and the plaintiff assigns for breach 
the non-payment of two years’ rent, accrued after the 
plaintiff became so seised, &c. and also the not keeping 
during the term after the plaintiff became so seised, &c. 
mid not yielding up at the end of the term the pre¬ 
mises in repair, and also the carrying off manure, &c. 
Issue being joined upon pleas to these several breaches 
there was a verdict for the plaintiff at the trial before 
the Chief Justice of Chester, 

And in the last term it was moved by Benym in 
arrest of judgment, first that the lease for 14 years was 
not a limitation of the use in compliance with the power 
to leftse for 21 years; and therefore was good only for 
the life of H, B, IsJierwoodf the grantor; adly, that the 
Tease was not warranted by the power, by reason that 
the power forbid the taking any sum of money for a fine, 
whereas the lease stipulates for payment of half a year’s 
rent at the end of the first 27 days, which is in efiect taking 
. a sum of money for a fine; 3dly, that this action would 
not lie for the remainder-man, either at the common 
law, or by stat. 32 H, 8. c. 34. he not being an- as¬ 
signee within that statute* 

. Littledaley Zyofty and D, F. JoneSy shewed cause; and 
upon the first point they referred to stat, 32 lif. 8. c, 28. 
concerning leases by ecclesiastical persons, 8ce. and the 

6 two 
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two restraining statutes of i EUz. and 10*9 1815. 

where the words of the exception out of the restraiiSt ’ ' . 

. . ISHKRWOOO 

are, other than for the term <f 7.1 years or three Uves^ ogtamt 
without saying or under ^ And yet a lease for a lesser O*-®***®^- 
term, or fewer livesi is good (o). So here the words of 
this power, being^r the term tf fwo or three lives, &c. or 
for the term of 2 1 years, although it doth not say or under^ 
the lease may be for a lesser tenn. And Carter and 
Claycolds case(b), which was a lease by the warden 
and fellows of AlUsouls College for twenty years, is 
conclusive in favour of this lease. To the second ob¬ 
jection they answered, that though the lease stipulates 
for pajment of half a year’s rent at the end of 27 days, 
yet it appears by the lease that such reservation was 
for an antecedent occupation of the several parts of the 
lands demised. Upon the third objection they cited 
several authorities, that by the common law, and before 
the stat. 32//. 8. 0.34. the plaintifl* might have had 
this action; for the covenant is to do a thing annexed 
to the land, and the remedy by covenant doth run 
with the land; as if an abbot covenant to sing for B. 
and all the lords of such a manor, in his chapel there, 
the assignee of the manor shall have covenant (r). But 
without insisting farther upon this, they went on to the 
main argument, viz. that the plaintiff was an assignee of 
the reversion within the stat. 32 //. 8. Although the 
statute speaks of grantees and assignees of the rever- 
vsion, yet an assignee of part of the estate of the rever¬ 
sion may take advantage of the covenant (d). As in 

(a) Co. Lit. 44. b.; 5 Rep. 6. h, (i) x Leon. 306. 

(f) 5 Rtp. X 7 . Co. Lit. 385. a. £n. Ahr. Covenant.s. a B»Jst. %%%. 
per Coke C. J. i Rol. Ahr. 5ai. pi. 6. 

(</) C». Litt. aij. a. Attoe v, Hemmings, % Sulst. a8r, 

VoL. III. D d 


the 
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1815. 


I»llERWOOD 

rtjainst 

Oldknow. 


the case at bar, the plaintiff is assignee of the reversion 
for life. For the statute, which is a remedial law, has 
been construed liberally, and therefore every one who 
comes in by the act and limitation of the party, though 
in the post^ is a sufficient grantee within it (o). So the 
surrenderee of the reversion of copyliold lands, though 
formerly held not to be within the statute, because he 
was in by custom only, and not privy to the lease made 
by the copyholder, nor in by him (6), has since been 
held to be within the intention and equity of the sta¬ 
tute (c). Now here, according to W/iillack'a case(rf), 
and Madid v. Dunlon (c), the plaintiff is in by the de¬ 
visor of part of the estate of the reversion which the 
dev isor hatl, after the term of years expired; for the 
lease, after it was made, came in by virtue of the power 
above all the limitations, and took its essence, not out 
cf the estate for life, but out of the estate of the devisor 
before all the other estates; and then the plaintiff com¬ 
ing in after, in nature of a reversioner, the reservation 
of the rent to him is good. And it seems, according 
io Holley v. Scott recognized by Ashhnrst J. in 
Doug, 572., under the name of Sir J, Astley\ leases, 
that a reservation to the tenant for life, his heirs, and 
assigns, without more, would Inave been a good reser¬ 
vation to give the remainder-man the benefit of this 
covenant, for the words heirs and assigns must mean 
the person, to whom the inheritance shall go, and can 
have no other meaning. And so it was considered in 
Whitlock* & case. And in Sands v. Ledger {g\ Holt C. J. 
never doubted but that the remainder-man miffht hav« 

O 


(n) C<). Lif. 2IJ. 1 . Moor, 98. 

(’») lirishr V. BenlCy Yelv. 222. S. C. Cro.y, 305. 

(c) dover V. CofCf Carth. 205. S. C. 4 Mod.Zo, {d) 8 Rep, 70. 

(e) 2 Leon, 33. [^f) Lofft's Rep. 316. (_f) 2 L< 1 . Rnym, 792. 

5 debt 



tN THE Fifty-fifth Year op GEORGE IIL 


387 


<1ebt for reut reserved upon a lease made by tenant for 
lile under a poweij. 

Henyon^ Ilolmyd, and ItichardsoHi contra, upon tlie 
first point argued, that powers of this sort werr; to be 
expounded strictly. And as to the decisions upon 
leases by ecclesiastical persons, under the statutes, they 
said that they are founded upon the particular words 
and intention of the statutes upon which they severally 
arose, and do not apply to this subject. The statute 
32 H. 8. c. 28. expressly enables the granting of any 
lease not above 21 years; and the mischief aimed at by 
the rc'strainir.g statutes was the decay of livings and 
impoverishing of successors by the making of long 
leases; and in order to prevent the making of long 
leases, the statutes made all leases other than for 21 
years, &c. void; it is evident therefore that they pre¬ 
scribed 21 years as the maximum^ and that to construe 
them by the strict letter as making 21 years the shortest 
period, would have been to defeat their object. But 
powers are like conditions precedent, and must be 
construed and complied with strictly («); as if power be 
given to three persons to sell, and one of them die, the 
survivors cannot execute it. So if power be given by 
letter of attorney to to make a lease for 21 years, 
A, cannot make a lease for 14 years. And if ibis Ica^ 
does not emanate from the tenant for life, but only from 
the framer of the power, the tenant lor life is no more 
than attorney to him for the making it. Also the rule 
laid down in Whitlodds case (i), which has been agreed 
to, and acted upon in subsequent cases (c), is, that all 


1815. 


IsHERWOOn 

Oldknow. 


(f/) Per Ashhurst J. i T. /?. 709. {V) {? Rep. 70. 

(c) Rattle V. Popham^ « Str. 99a. Roe v. Pricleauxt 10 East, 186. 

D d 2 positive 
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positive particular powers, must, in all material cir^ 
cumstances, be positively and particularly pursued; 
and a diiTerence was taken between a particular power 
affirmative, and a general power restrained with a ne¬ 
gative, upon which difference the lease in that case was 
adjudged a good lease, pursuant to the power, because 
the power was general, and the restraint came after. 
And upon the same distinction the power in the case at 
bar is not well pursued, because the pow'er has particu¬ 
larized the species of lease, namely, a lease for 21 years, 
and die lease is not for 21, but for 14. The intent of 
the testator who gave the power might have been to 
prevent the estate from being leased for a shorter term, 
he might think a shorter term prejudicial to the estate, 
or he might act capriciously. Secondly, the reservation 
of the first half-year’s rent, w'as a reservation by w'ay of 
fine or foregift; for although the habendum is from an 
antecedent date, the lessee’s prior enjoyment is not 
referable to the lease, and he took nothing under the 
lease before the day when it was executed. Therefore 
here is a reservation of half a year’s rent for an enjoy¬ 
ment under the lease of only 27 days, and the lessor, if 
he had lived but 27 days, would have been entitled to 
half a year’s rent, whereas it ought to have been so re¬ 
served that if he did not live the half year it should go 
to the reversioner. Therefore it is equivalent to the 
lessor’s taking a sum of money by way of fine. Upon 
the third point they urged that no authority or prece¬ 
dent for this action is to be found in any book oi en- 

tCies or reports. As to its being maintainable at the 
common law, although some dicta may be Syund, which 
favour the opinion that the assignee of the reversion 
could maintain covenant at the common law, the better 

opinion 
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opinion is the other way; Thurshy v. Plant{a)^ Bar- 
her V. Darner (6), Thrale v. Cornwall {c); and of 
that opinion was Lord Kenyon in Webb v. Russel (d), 
and the recital in the statute 32 H, 8. would be un¬ 
founded if it were otherwise. Also in Co, Lit, 215. A 
it is saidy “ that at the common law neither assigns in 
deed nor assigns in law could have taken the benefit of 
either entry or re-entry by force of a condition Shep, 
Touch, 149. is to the same effect; and covenants stand 
upon the same footing with conditions. Then if tliis 
action be maintainable, it must be by force of the stat. 
32 H, 8. Now the plaintiff in order to come within 
the statute must be a grantee or assignee to or by the 
lessor or grantor himself; that is, he must be in by 
virtue of the grant or assignment of tlie person who 
made the lease, and to whom the covenants were made. 
That person was in fact the tenant for life. Is then the 
plaintiff grantee or assignee to the tenant for life ? It 
is not pretended that he is; but it is said he is so to 
the devisor, and that the lease derived its essence out 
of the estate of the devisor, and not out of the estate of 
the tenant for life. Still, however, the tenant for life 
was the covenantee, and it was settled in Webb v. Bm- 
sel (e) that a reversioner, in order to maintain an action 
under the statute, must be in of the reversion by tlie 
covenantee. So Moor 876. the statute does not extend 
to him in reversion, who is in of another estate. But 
in answer to this a legal Action is resorted to, and it is 
said that in the eye of the law the devisor, by whom tho 
plaintiff is in of the reversion^ was the person who 
made the lease, and to whom the covenants were made. 
That the lease derived its efficacy from the devisor 

(>) 3 mJ. 338 . (#) 1 fTi/s, i 6 s> 

W 3 r,jt, 393 , 

H ^ 3 way 


389 

1815. 
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(a) I Sa$ful- %3y, 
{ 4 ) 3 T, jR. 4<n« 
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1815. may be admitted, but it is carrying the fiction a stqi 
farther to say that he was the covenantee; and can it 

ISHURWOUD 

against be maintained that the heirs of the devisor woidd, as 

Oluknow. 

privies in blood, be liable to an action of covenant by 
the lessee or his assigns ? Machel v. Dunton is dilfereut 
from this case, because there the devisor devised the 
lands' to one for years, and by the same will devised 
the reversion to another; so that in that case the de¬ 
visee of th(i reversion was strictly the assignee of tlic 
person who created the term, and there was no inter¬ 
mediate lessor to whom the covenants were made. And 
Olover v. Cope [a) only decided that the surrenderee of 
copyhold is in by the copyholder, though he takes from 
the lord, because the lord is a mere channel to convey; 
but it left the principle untouched, viz. that he must be 
privy to the lease made by the copyholder, and in by 
him, in order to be a grantee. See. within the act. Sands 
V. Zjcdgn' does not apply because that was an action of 
debt, which lay at common law upon the privily of estate, 
and not upon the privity of contract. Then as to Motley 
V. Scott it is observable that the only question there was, 
whether the condition for re-entry ought not to have 
been expressed, in words, to be reserved to the inheri¬ 
tance, instead of to the heirs arid assigns of the tenant 
for life, and the Court held that a reservation by those 
• words w as the same as if it had been expressly reserved 
to the persons in remainder or reversion. But it never 
was agitated, nor could it be, whether under the re¬ 
servation the remainder-man would by the statute have 
the benefit of the condition, or could bring an action 
upon the covenant. The most that can be made of it 
is, that the Court, without adverting to the distinction, 

(aj Car:h. 20J-. 


took 
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took it for granted that covenant would lie; which was 
likely enough to be the prima facie impression. The 
holding that this action is not maintainable will not de¬ 
prive the remainder-man of his remedy, it will only al¬ 
ter the form of it; if these be not covenants which run 
Avith the land, they are covenants in gross; only the 
re-entry will be lost to the remainder-man, 

Siigden^ Amic. Cur, mentioned Darjis^s case from Wood- 
faWs Landlord and Tenant^ 434., 4th ed,, and said, that 
if upon enquiry the lease in that case should turn out 
to be a lease made under the power, it Avould be ex-* 
pressly to the point in question. 

Lord Eelenborougu C. J. This was a motion in 
arrest of judgment in an action of covenant, in which 
the plaintill* declared and assigned for breach (among 
others) the non-payment of rent. The action is 
brought by the remainder'man upon a lease granted 
by the first tenant for life, under a rent reserved to the 
lessor, and to such other person as for the time being 
should be entitled to the freehold or inlieritancc ; and 
the lessee covenanted with the lessor, his heirs and 
assigns, to pay such rent. And the question is, Avhe- 
ther the plaintiff* shall take advantage of this covenant, 
or is an assign within the meaning of this lease, as it 
stands upon the law on this subject, and upon tho 
stat. 32 //. 8. c, 34. The power is stated on the face of 
the declaration, so that it appears to the Court that 
this lease was made by the tenant for life as in execu¬ 
tion of his power. The power is to the devisees re¬ 
spectively, as they should be actually seised of the pre¬ 
mises, by any writing, &c. to make any lease of the 
devised premises, or any part thereof, as had been 
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usually leased, &c. to any person for two or three 
lives, or for 99 or any other number of years deter¬ 
minable on the death of two or three lives, or for the 
term of 21 years in possession, &c. The first objec¬ 
tion made is, that the lease is not warranted by the 
power, because it is granted for 14 years only. Now 
if we look to the object of this power we cannot but 
see, that it certainly was made with a view of limiting 
the extent of the benefit which the tenant for life should 
take in the granting of leases, and to place the time 
that he should be at liberty to exercise a dominion over 
the estate under certain guards and restrictions as to 
its duration. Therefore the power says he shall have 
for the term of 21 years; that is the greatest period 
allowed him; and docs not that necessarily include a 
power to lease for a less time ? It gives him the whole 
term; and it is among first principles that every man 
who has power over the whole may renounce a part, 
if it be given for his benefit. And I cannot con¬ 
ceive that it is not a renunciation in part of his benefit, 
to grant for 7, 10,12, or 14, or any number of years 
short of the w'hole exhaustion of the 21. Tliis is a 
grant for 14 years; and 1 think it is within the rule, 
omne majus continet in se minus; in like maiiniT as if 
there be a licence or authority to a man to do any 
number of acts for his own benefit, he may do some of 
them and need not do all. So here, the tenant ftjr life 
might exercise his right to the utmost extent of the 
power, or he might stop short of that; and then every 
part of which he abridged himself would be for the 
benefit of the next in remainder; he would throw 
back into the inheritance that portion which he did 
not choose to absorb for his own use. The second ob¬ 
jection 
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jcction arises on that part of the power respecting the 
fine. The power makes a condition, that upon every 
lease there should be reserved, payable during the con¬ 
tinuance thereof, the best and most improved yearly 
rent, &c. without taking any sum or sums of money 
or other thing for or in lieu of a fine or income for the 
same. Now it a})pears that this lease was granted on 
the 15th of October^ and that by the stipulation of the 
parties payment of half a year's rent became due on 
the iith oi November following; that is, 27 days after 
granting the lease a compensation, as it is said, for the 
granting it, has been stipulated for. But how is that a 
breach of the condition ? Is it taking a sum or sums of 
money for or in lieu of a fine ? It is at the utmost but 
granting a lease with a covenant for payment of the first 
half-year's rent before the half year has expired. It is, 
therefore, at the utmost only taking a covenant which 
may be the means of possibly acquiring to him a sum 
of money. Then it is not w’ithin the letter. But is it 
within the spirit ? The pow’er says, “ for or in lit!u of 
a fine or income for the sameis this for or in lieu 
of a fine or income? What fine did the party con¬ 
template ? The reservation appears to be in consider¬ 
ation of an antecedent occupation; it is not in lieu of a 
fine if a party take a compensation for a time antece¬ 
dent to the date of the lease, during which time the. 
lessee has been permitted to occupy, and considering 
the lease as if it were executed at the time of the com- 


1815. 
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mencement of the occupation. If it had been alleged 
in pleading, that this was a taking of the rent contrary 
to the power, might it not have been replied, that the 
rent was taken merely to compensate the lessor for an 
antecedent occupation ? This could not in any shape 
deprive the remainder-man of any portion of his in¬ 
terest. 
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tcrcst. We come then to the tiiird and main question, 
and the only important question, which has occupied 
the greatest portion of the argument. That question 
is, whether the plaintiffj as assignee, either at the com-^ 
nion law or under the stat. 32 iif. 8., is entitled to 
maintain this action. I will not stay to consider whe¬ 
ther he is so at the common law, although, without 
laeaiiing to pronounce on that, I rather incline to 
think he is not ; because, if he were, the provision of 
the stiitiite If. 8. would have been in a great degree 
unnecessary. The statute recites, “ that many tem- 
))or:il and religious persons had made leases, &c. to 
clivers persons, &c. for term of years, &c., containing 
conditions and covenants, &c. and that by the com¬ 
mon law no stranger to any covenant or condition 
should take any advantage or benefit of the same, but 
only such as arc parties or privies theretoand then 
it recognizes, as a conscqitciicc, the situation of all 
grantees of rcvei sions, as also of all grantees and pa¬ 
tentees of the crown of lands late belonging to mo-- 
nabtcrics dissolved, or by other means come to the 
hands of the crown, that they were excluded to have 
any entry or action against the said lessees, their exe¬ 
cutors, or assigns, which the lessors before that time 
might luivc had against them, for the breach of any 
• condition or covenant in their said leases; and the sta¬ 
tute })rocecds to enact ‘‘ that they shall have the same 
advantage and remedies by action, for not performing 
of covenants contained in their leases, against their said 
lessees, as the lessors themselves or their heirs might 
have had, in the like maimer as if they were not stran¬ 
gers.’^ The object of the statute, therefore, was the 
heiicfit of U*-.t class of persons wdio arc recited in it, 

Th^ 
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The statute cointirchended a mass of property before 
then recently come to the hands of the crown in va¬ 
rious ways by the dissoliilioii of monasteries, &c., and 
granted r)ut by the crown to a most coiisidtTeJole cljiss 
of jjersons. All those persons found themselves by the. 
common law stripped of the immediate tidvanlagoa 
which the original grantors themselves enji)yei{, except 
by action of debt or by distress. For remedy of this 
inconvenience tlie statute makes them jirivics to the 
covenants made with tlie ori<rinal grantors. This was 

O 

done at the time for the beneht of the grantees of the 


crown, which was the prineijial object of the statute, 
but tiic remedies were also extended to other grantees. 
Tims we find that the statute provides “ not only that 
all grantees of the crown, but that all grantees to or by 
any other person, may have the like advantages against 
the lessees, by entry, &;c., and also by action, &c., as 
the lessors or grantors themselves.” It appears then 
that jiersons not strictly privies to tlie covenant, and 
before this statute not entitled to maintain an action 
upon the covenant, may now maintain their action; 
the statute having transfcrri'd the privity of contract. 
And such has been tlie persuasion which has pervaded 
the whole profession ever since the passing of the statute. 

It has, however, to-day been drawn into doubt in this 
particular case, and with great curiosity of research made , 
-the subject of argument. But wo find the impression 
which pervaded the mind of I.ord Colce^ in Whillock\' 
case, as ap[)cars by the last resolution in that case, 
was that the lease had not its essence from the estate 
of the lessor, which he had for life, but out of the 
fine, from whicli the lessor’s estate was derived, and 
ff that in cGiislructioii of law it preceded the estate for 

life. 
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life, and all the remainders; for after the lease made, 
it is as much as if the use had been limited originally 
to the lessee for the term, and then the other limita-' 
tions in construction of law follow it.” ‘‘ Then,” he 
adds, “ when the lessor reserves rent to him and hia 
heirs, it is good, for that by construction of law pre-» 
cedes the limitation of the uses; and then it being well 
reserved, it is well transferred to every one to whom 
any use is limited.” He considered, therefore, the 
reservation in that case as the creature of the power, 
and transferred with the subsequent limitations. He 
considered it as virtually made by the person out of 
whose estate the power was first created, and that vir-» 
tually the assignment came from him; that it was not 
strictly an assignment from the person who signed the 
lease, but from the person out of whose estate the lease 
was to have its essence and operation. In this light 
it seems to have been considered soon after the statute 
32JF/. 8., which was about six years after the passing 
of the statute of uses, when powers grew up and by 
degrees became an usual instrument in family settle¬ 
ments. That it was so understood very early appears 
from Machel and DuntorC^ case in Leonard^ where the 
lessor devised to his lessee an elongation of his term, 
yielding the rent, and under such covenants as in the 
first lease, and devised the reversion to another; and 
admitting the words of the devise to be a condition, the 
doubt was if the devisee in reversion was grantee with-r 
in the statute, because it was never in the devisor a 
reversion or condition; and the whole Court was of 
opinion that he was, and should take advantage of the 
condition. It has been sometimes said, communis 
eiTor facit ius; but I say communis opinio is evidence 

9t 
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of what the law is; not where it is an opinion merely 
speculative and theoretical floating in the minds of 
persons, but where it has been made the ground-work 
and substratum of practice upon which powers of this 
sort have been erected and acted upon from tlic time of 
32 //. 8. down to the present time; all of which have 
been framed under the supposition tliat the various co¬ 
venants which the author of the power prescribed were 
capable of being enforced. For what purpose can we 
suppose that persons conversant in drawing wills and 
family settlements liave gone on prescribing tlicse terms, 
where no one term and no one covenant, except that 
for payment of rent, could be enforced. As to the co¬ 
venants for repairs, and for the management of the 
estate, and every thing collateral to the payment of 
rent, all these would be nullities as far as the action 
of covenant is concerned; and nothing would remain 
except the remedy by distress or debt for the rent. 
Can we imagine that these learned persons should, for 
so long a series of years, treat nullities as 'realities and 
as having vital operation ? And yet all this W’e are de¬ 
sired to adopt. That which is stated by Ashhurst J. in 
Dougl,, upon mentioning the case of Sir John Astley*^ 
leases, is evidently stated by him as fortifying the 
position which he adopts, that the remainder-man 
should have the benefit of covenants upon a lease made ^ 
with the tenant for life, although the covenants were 
only with the lessor, his heirs and assigns. In that he 
is supposed to have been referring to the case in 
from which I profess myself at present, not having the 
case before me, able to collect but little; however, we 
find inDotigL the learned Judge, in the presence of 
Lord Man^eld and BulUr J. stating the position as 
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one which had been recently decided; and that posi-' 
tion accords with the universally received opinion. It 
is too much, therefore, for us at this time of day to 
jironounce that all which has hitherto been esteemed 
and done as valid has been error; particularly when 
w'C have the text of Lord Coke in IVhillock's case to the 
same effect. No question was made at the time upon 
the propriety of those decisions, or of the prolatum of 
law which we find in them. I do not impute blame to 
the learned persons who have agitated this question, 
eitlier upon any persuasion of their own minds, or as 
being a question somewhat perhaps incumbered b}’^ the 
refined nature of the argument. Whatever doubts 
there may have been, they are entitled to re^;pcct; with¬ 
out, however, overturning that whicli the habit, the 
practice and persuasion of mankind have considt'rcd as 
settled, I think we cannot give effect to them. It seems 
to me tliat they arc not supported by legal reas<ining, 
and that if we wt're to adopt them, vve should do so 
without any foundation; and therefore I think the 
judgment in this case ought not to be arrested. 

Le Blanc J. Tliis comes before the Court upon a 
motion in arrest of judgment in an action by the se¬ 
cond remainder-man, charging the lessee under a lease 
granted by the tenant for life, at the end of the lease, 

' with breaches of covenant for non-payment of rent, 
for not yielding up the premises in repair, and for car¬ 
rying off manure; on which breaches there wns a 
verdict for the plaintiff with 80/. damages. The ob¬ 
jections which are raised are in arrest of judgment. Of 
course the defendant will be entitled to the benefit of 
all that whidi the law has established in his favour; 

but 
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but of course also the Court will not be disposed to 
attend to any arguments which are not strictly esta¬ 
blished in point of law. I'hc objections are three; 
first, Tiiat the lease granted was such as the grantor 
had no anlhority by the power to grant; and if that 
be so, of course the plaintilF cannot maintain this 
axtion. The objection is, that the power given is to 
make any lease for the term of 21 years, and that this 
is a lease for 14 years only. In construing this power 
the Court are to look at the language which the j)arty 
creating the power has used with reference to the situa¬ 
tion in which he stood. The devisor has carved out 
his estate, giving it first to one brother for his life, 
remainder to his children in tail, remainder to another 
brother for life, and to his children; and power is given 
to them from time to time as they should be actually 
seised to make leases to a certain extent, in order that 
by preventij^g them from going beyond that limit, such 
leases should not prejudice the interests of the persons 
in remainder. Therefore we find tliat power is given 
to lease for the term of two or three lives, or for 99 
or any other number of years, determinable on the 
death of two or three lives, or for the term of 21 years, 
in possession and not in reversion. We arc now called 
upon to construe what the devisor intended by “ for 
the term of 21 years in possession and not in reversion.” 
He is evidently speaking of a powxr which he was 
framing so as not to injure the persons in remainder. 
And is not then this limitation as to the ntimbcr of 
years the same as if he had said, ‘‘ so as the lease shall 
not exceed 21 years to the prejudice of the remainder¬ 
man.” The arguments to shew that a lease for 14 years 
is not within a povrer to lease for 21, have been drawn 

from 
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from cases where the Courts have determined that a 
lease, which might not perhaps in point of duration ex¬ 
ceed the time limited by the power, was yet not within 
the pow’er, because it altered the nature of the lease 
permitted by the power. Therefore if there be a power 
to grant a freehold-interest, and the grant be of a chat¬ 
tel, it is not within the power. 1 will admit that this 
power is to bear a different construction from that 
which is put on ecclesiastical leases; that the one is to 
be construed strictly and the other liberally. Yet even 
under the most strict construction of this power it is 
impossible, I think, to say that a lease for 14 years is 
not within a power to lease for 21. It is impossible to 
pronounce that the devisor intended exactly that num¬ 
ber of years, neither more nor less, and we must 
look to the intent of the devisor in the makiriff it. 

O 

The next objection is, Thai as the lease is to be 
granted without taking any sum of money, or other 
thing, for or in lieu of a line, the prohibition from 
taking any sum for or in lieu of a fine has been disre¬ 
garded, inasmuch as the lessor has in effect taken some¬ 
thing by way of fine or foregift. And that is attempted 
to be shewn in this way. The lease is granted on tlic 
15 th of Octoba'i habendum as to the meadovr and 
plough-land from the 13th of February preceding, and 
as to the pasture-land from the 25th of March, and as 
to the messuage, &c. from the 12th of May, reserving 
a rent payable half-yearly on the i ith of November and 
the 25th of March, and the first payment to be made on 
the I Ith of November then next. It is therefore arirued 

O 

that the lease being so dated, and the rent so reserved, it 
follows that the lessee would have had an enjoyment 
but for a period of something less than a month before 

half 


I 



401 


IN THR Fifty-fifth Year op GEORGE III. 

half a year’s rent would become payable; and there- 1815. 
fore the sum payable as for the first half year operates , — 

. ISHERWOOO 

by way of premium or foregift. This objection arises agaimt 
on the face of the record, and is therefore to be confined 
to what appears on the face of the record. True it is, 
that the lessee in strictness would only have had an en¬ 
joyment under the lease for a month, but it appears 
that the term was to commence as to different parts of 
the farm from antecedent periods. If the lease had 
stated that the first half year’s payment was to be made 
in consideration of an occupation from those periods, 
not indeed under this lease, but under some other 
agreement, in that case the rent reserved could never 
have been considered as a reservation by way of pre¬ 
mium or foregift. If this objection should prevail, 
then, upon every lease granted at a rent payable half 
yearly, which is dated on a given day, from which less 
than half a year to the first day of payment has to run, 
it might be argued, that the reservation of the first 
half year’s rent would be pro tanto a foregift. The last 
objection has been more pressed, and it is this, that 
the plaintiff (the remainder-man) cannot maintain co¬ 
venant upon this lease, nor could he re-enter for de¬ 
fault of pa3rment of the rent. The objection is founded 
on this, that the remainder-man is not an assignee of 
the reversion of the lessor so as to be entitled to main¬ 
tain covenant. It is not necessary to determine whe¬ 
ther an assignee could maintain covenant . at the 
common law; because there is no doubt he may main¬ 
tain it under the stat 32 i/. 8. Then the question is, 
is the plaintiff an assignee ? He is the person next ia 
remainder to the person granting the lease; true, he is 
nc^ assignee of the lessor, he is assignee of the devisor. 

VoL. III. E e But 
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But I take it to be clear that the lease must be consi¬ 
dered as emanating from the person who creates the 
power, and that it derives its force and authority from 
him. And this plaintiff comes in as second tenant for 
life under the will of the person who created the power; 
therefore he stands in the relation of assignee to him. 
The argument is, that he cannot have this action, be¬ 
cause he must be the assignee of the person of the 
lessor or gi’antor. But he is the assignee of the I)erson 
who, in the eye of the law, is the lessor, because the 
person empowering the tenant for life to grant the 
lease is, in the eye of the law, the lessor. One argu¬ 
ment against this mode of considering it has been, that 
the lessee could not maintain covenant against the heirs 
of the devisor. But I do not think that it is necessary 
that all the remedies should be mutual as between the 
assignee of the lessor and the lessee; because mutuality 
was not so much an object of the statute as it was to 
give those persons, who at the common law were stran¬ 
gers, a power to enforce covenants which they had not 
before. The doctrine of Lord Coke in Whitlock'^ 
case entitles the Court to say upon principle, that this 
plaintiff was the assignee of him who, in contemplation 
of law, was the lessor; and that as such he is entitled to 
this action. If the question had been less clear, I 
should have wished for a further opportunity of look¬ 
ing into the case cited from IjoffU and that cited to 
us by '^x.Sugden: but 1 do not think that a ques¬ 
tion of this description will warrant us in deferring our 
judgment; because without those authorities I think 
there is sufficient to justify us in giving judgment for 
the plaintiffi 


Bayley 



THE Fifty-fifth Year op GEORGE III. 

• Bayley J. This case comes singularly enough be¬ 
fore the Court. It is not brought forward in the shape 
of objections moving from the remainder-man in avoid¬ 
ance of the lease, but as moving from the party who 
has occupied under it, and who sets up the right of a 
third person. It seems to me, however, that the lease 
is not invalid for any of these objections, and that the 
plaintiff is entitled to his action. The first objection 

is, thaj^ the lease is for a shorter term than is authorized 
by the power; that under a power authorizing to 
grant for 21 years the party cannot grant for less. If 
there wore any thing to shew that the intention of the 
person creating the power was that the term should 
continue for 21 years, of course we should be bound by 

it. But when we consider the reason of such a limit¬ 
ation, it seems to me that the intention of the person 
who created the power must have been only to limit 
the exercise of it within a certain term, beyond which 
it should not pass. The tenant for life is authorized 
to impose burthens on the inheritance by leasing to a 
certain extent, and the longer the lease the greater will 
be the burthen. Let us look and see if there be any 
probable benefit to be derived to the reversioner from 
a longer lease. I do not find from the arguments of 
the learned counsel, who have discussed this case with 
great talent, that it is pretended that any advantages 
would be likely to result to the reversioner from the 
term being prolonged to the full extent of the power. 
Then Upon the simple reason of the thing, one should say, 
that it is certainly more beneficial to the reversioner 
that he should have his estate unincumbered at an ear¬ 
lier period than at a later. And there is one circum¬ 
stance to shew that the testator could not have intended 
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that the lease in all events should endure for the period 
of 21 years, because he has directed that it may be li¬ 
mited for the term of two or three lives. It is impos¬ 
sible, therefore, to say that it was intended that the 
lease in all events should be for not less than 21 years. 
The cases upon the statutes of Eliz, seem to me to bear 
upon this part of the case. As to the second objection, 
that the reservation of the first halt-year’s rent was 
made by way of premium or foregift, I do noty;hink 
that as it stands on the pleadings, the first half-year’s 
rent must be considered as payable for 27 days’ occupa¬ 
tion, but for lialf a year’s by-gone occupation. If the re¬ 
servation had been colourable and in fraud of the power, 
I should have thought it might have been considered 
as a premium; but we cannot presume fraud. It was 
competent to the defendant to shew that he had no 
enjoyment prior to the 15th of October, when the lease 
was granted. But he has not asserted that fact, and 
we are not warranted in going out of tlie record to pre¬ 
sume it; if he had asserted it, I cannot help thinking 
the answer would have been that he had a prior oc¬ 
cupation. Upon the third point it seems to me that 
the stat. 32 H. 8. extends to this case, and tnat the 
plaintiff is within the meaning of the statute an assignee 
of the reversion of that estate out of which this lease 
was granted. I agree that he is not an assignee of 
* the tenant for life, the hand which executed the lease; 
but he is an assignee of the estate, out of which the 
lease proceeded. Whitloclc^s case is an authority to 
shew that it is out of the estate of the person who 
creates the power, that the lease, when made by virtue 
of the power, proceeds. It is apparent as far as re¬ 
spects livery, that if it were to come fi om the tenant for 

16 Ufe 
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life only it would entirely cease at his death. And 
there are cases which have a tendency to shew that 
even in the lifetime of the tenant for life it is operating 
as out of the estate of the person creating the power. 
As where one makes a feoffment to the use of himself 
for life, with power to make leases for lives, and he 
makes a lease with livery, it was at one time held to 
be a forfeiture of his estate for life: because he, beincr 
only Tenant for life, cannot out of that estate make such 
leases; and when he takes on him to make livery, he 
takes on him. to make a lease as owner of an estate 
sufficient for that purpose, which he is not (a). And 
though that has been over-ruled, it was upon this 
ground, that such a lease takes effect by scaling and de¬ 
livery, and so the livery comes too late to do harm (d). 
This shews that a lease to be made by tenant for life by 
virtue of such a power entirely originates and takes its 
essence out of the estate from which the power is de¬ 
rived, and enures as a limitation of the use in pursuance 
of it. If this be so, then it will follow that the cove¬ 
nants made with the lessee are to pass to every person 
to whom the person creating the power has after¬ 
wards given any interest. They pass to the first 
tenant for life, then to the second tenant for life; 
and the reason is, because he has an interest derived 
not from the first tenant for life, but from the person 
creating the power. And such has been the invariable 
impression on the minds of the profession from all 
time until the present. If it were otherwise, to wJiat an 
extent would it lead ? It would lead to this, that every 
guard in the instrument creating the power providing 

(rt) See MooTt 5x4. 

(i) See I Ventr. ap • %Lev, 149. 3 jKVAji*. 
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for particular covenants would to a considerable extent 
be useless, inasmuch as these covenants would be in¬ 
variably nullities as far as they respected the person to 
whom the estate might afterwards go. It is said that 
the covenants would be covenants in gross, and so 
might be enforced, by the representatives of the tenant 
for life; but that would be throwing a great difficulty 
in the way of the remainder-man. We ought not to 
come to a conclusion which leads to such a conse¬ 
quence, unless compelled to do it. There would be 
many cases in which a court of equity must be resorted 
to. Suppose, tor instance, the tenant for life dies in¬ 
testate, and no one chooses to take out administration; 
there would be no one through whom the succeeding 
remainder-man could enforce the covenants, without 
the interference of a court of equity. Again, suppose 
the tenant for life makes the lessee Ins executor, is the 
remainder-man to be driven into a court of equity 
in order to have an issue of quantum damnificatus? 
Therefore I feel no difficulty in agreeing with iny 
brethren that these covenants run with the estate out 
of which the lease issues, and consequently will pass to 
every person in succession to whom the estate is given 
by the person creating the power. 

Rule discharged, (a) 


(a) Dampier J. was absent from Seijcants’ Inn. 
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Doe, on the Demise of Thompson, against 
Pitcher and Others, (a) 

Jj^JECTMENT for a meeting-house, burial-ground, 
and farm called the Meeting-house Farm, in the 
parish of Rickmansfworth. At the trial before Th(m- 
sofi C. B. at the Hertfordshire assizes, there was a ver¬ 
dict for the plaintiff for the meeting-house and burial- 
ground, and for the defendants for the farm ; and upon 
a rule nisi for entering the verdict generally for the 
plaintiff^ or for a new trial, the Court, upon the shew¬ 
ing cause, directed a case to be stated for their opinion, 
the substance of whicli is this; 

Jane Wilson being seised in fee of the premises 
claimed in the declaration, by lease and release, (dated 
the 4th and 5th December 1789,) reciting that the meet¬ 
ing-house and burial-ground, parcel, &c. had before 
and then were held by a society of Qjiakers under a 
yearly rent of 2/. 105., and that the burial-vault and 
tomb over it standing on the burial-ground, had be¬ 
fore then been used as a burial-vault for the family of 
the relessor, &c. she conveyed all that messuage or 
farm called the Meeting-house Farm, with the several 
fields thereto belonging, and also the meeting-house 
and burial-ground, and burial-vault and tomb standing 
upon the said fields, or one of them, to Mavor and 
Smith, and their heirs, to the uses and upon the trusts 
following, viz. as to the meeting-house and burial- 
ground, with the appurtenants, (except the vault and 
tomb, &c.) to the use of the trustees, their heirs and 

{a) Cause was shewn at Serjeants* Inn before this term. 

E e 4 .assigns, 


1815. 


Monday, 
“Jan. a3d. 


A grant by 
deed executed 
and inrolled 
pursuant to the 
statute of mort¬ 
main ot lands 
to trustees and 
their heirs, to 
the use of one 
of them, his 
heirs and as. 
signs,upon con¬ 
dition that he, 
his heirs and 
assigns, should, 
from time to 
time, repair a 
vault and tomh, 
standing upon 
part of the 
lands, and if 
need ivj rebuild 
it, and permit the 
same to be used 
as a family 
vault for the 
grantor and any 
of her family, 
and in default 
thereof then over 
to the other trus¬ 
tee, his heirs and 
assigns, was 
held not to be 
within the 
words of the 
statute, which, 
prohibit the 
granting of 
lands, &c. to 
charitable uses 
unless the deed 
be -without any 
condition or re¬ 
servation for the 
benefit of the 
grantor, or any 
person claiming 
under hfmm 
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Pitcher. 
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assigns (a), so long as the same should be used by the 
society of Qjmkers, and they should pay to the trustees 
the yearly rent of 2/. i os., and keep the same in repair, 
and from and after the determination of that estate as 
to the meeting-house and burial-ground, and from and 
immediately after the execution of the said conveyance 
as to all other the premises, and also as to the rent of 
2/. 10s., during the continuance of the limitation afore¬ 
said, to the use of and in trust for Mavot\ his heirs, and 
assigns, upon condition that /^e, his heirs, and assigns, 
should, from time to time, and at all times thereafter, re- 
pair, and keep in repair, the vault, and tomb, and brick- 
•work, and fences thereto belonging, and if need be rebuild 
the vatdt and tomb, and permit the same to be used as a 
family-vault for the said Jane and any of her family •who 
might desire to he interred thet'ein, and in default thereof 
his estate to determine, and from and after the deter¬ 
mination of that estate to Smith, his heirs, and assigns 
for ever. And there was a power to Smith to enter 
from time to time and see the condition performed; and 
to the Quakers to build a new meeting-house upon a 
different site, and declaring that then the new site 
should be subject to the same uses and conditions as 
the old, and the old site subject to the same uses and 
conditions as the farm, &c. The indenture was exe¬ 
cuted and inrolled in the form and within the time pre¬ 
scribed by the statute 9 G. 2. c, 36. The lessor of the 
plaintiff claims under the will of Jane Wilson, who in 
1809, by her will, devised to him in fee all her freehold 
and leasehold property in Rickmansfworth or elsewhere, 
and died in 181 o, having to the time of her death received 
the several rents of the Meeting-home Farm, and the 

(a) There seems to be an omission here of ** in trust for the society 
of fakers” 

meeting- 
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niccting-housc, and burial-ground. The defendants 
are the assignees of Mavor^ who since her death has 
become bankrupt. 

The question for the opinion of the Court is, whether 
the condition as to the vault and tomb is within the 
9th Geo, 2. c, 36., and the said grant of the Meeting-house 
Faj'm is therefore void. If the Court should be of opinion 
that the said grant of the farm is void, a verdict is to be 
entered for the plaintiff for all the premises mentioned in 
the indenture: but if not, then the verdict to stand. 


1815. 


Doe 
against 
Pitch EK. 


liffwcn for the plaintiff contended, that the condition 
was for a charitable use within the sUitute, and that 
being reserved for the benefit of J, W. and her family, 
the grant was therefore void. As to its being a chari¬ 
table use. Lord CoJee in 3 Inst, 202. says, that the 
building of tombs, &c. is the last work of charity that 
can be done for the deceased. And Durour v. Mot- 
teux {a) shews that a devise of money to be laid out in 
land to such a purpose as the present is within the sta¬ 
tute, notwithstanding some part of the devise may be 
such as, but for the particular purpose for which it was 
given, would not be a charitable use. Also the condi¬ 
tion being reserved for the benefit of J, W. and her fa¬ 
mily, the grant is void, because the statute requires 
that it shall be without any reservation, trust, condi¬ 
tion, or limitation for the benefit of the donor, or per¬ 
sons claiming under him; otherwise the statute de¬ 
clares it to be absolutely void. It is also bad on this 
account, because there is a limitation to Smith in case 
of non-performance of the condition, and Smith is a 
person claiming under the donor. And in Adams and 
Lumberfs case (i), it was resolved that a partial limit¬ 
ed) 1 F fs. 311. (^^ 4 Rep , 106. h , 

ation 
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1815. 


Due 

Against 

PlTCUEK. 


ation of an estate to superstitious uses was within the 
purview of the statute against superstitious uses(a)« 
Also this grant is void, because it did not take effect in 
possession, foj it appears that J. W,, up to the time of 
her death continued to receive the rents and profits, 
but the statute requires that it should be made to take 
effect in possession for the charitable use intended, im¬ 
mediately from the making of it. 


Lord Ellenborough C. J. The question reserved 
is upon tlie statute of mortmain, whether this grant of 
the Meeting-house Farm is void, which is granted a» 
ancillary to a trust for keeping up a tomb. It does 
appear, I think, to be a charitable use in part, and in 
part not. As far as concerns the grantor’s own inter¬ 
ment it is not, but inasmuch as it is for her family, it 
may be so considered; but then the statute has been com¬ 
plied with. It is said, however, that here is a reserva¬ 
tion of some collateral benefit to the donor or person 
claiming under the donor; but I cannot find that; all 
that is reserved is in furtherance and execution of the 
trust. The object of the statute was to prevent a re¬ 
servation, under colour of a charitable use, of some 
substantial benefit to the donor himself. The whole 
object of this use was keeping up a tomb for herself and 
family. As to the objection that this deed did not take 
effect in possession, the statute only requires that it 
should be made to take effect in possession, and it is so 
made. If there were any secret reservation or trust, 
which w'as to be evidenced by her remaining in the 
possession of the rents for about 19 years, should not 




that 
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that have been more properly made a question before 
the jury ? We can only look at the instrument itself^ 
and cannot draw any such inference. 

Judgment for the Defendants, (a) 

Roberts was to have argued for the defendants. 

(a) Dampier J. was absent from Serjeants* Inn. 


1815. 


dgatnst 

Pitcher. 


Ackerley af^ainst Parkinson and Another, IMondiiy, 

^ ^ ^ >;/. 23 ^ 1 - 

^ ASE against Parkinson^ as vicar-general of the An action upon 

the cas»j Wcis 

Bishop of Cheste 7 ', and Mawdesley^ as surrogate of i,cld nor to lie 
Parkinson^ for excommunicating the plaintiff with the X”ar-gVr!e^al 
greater excommunication. The plaintiff declares that bishop 

D ^ lor excommuni- 

a suit was commenced in the consistorial and episcopal mating plaintiti 

^ * with the 

court of the said bishop, before Parkinson^ as vicar- greater ixcom- 

, . n , municalion, for 

general, and his surrogate, at the instance 01 one Ola- contumacy in 

kam and one Wilbraham, who pretending to have in- hln,*!ifanrh,Uti^^^ 
terest in the goods, chattels, and cicdits of one D. Ac- tion <>i an mtts- 

o tale s cfleets, to 

ket'levt deceased, prayed that the plaintiff might be cited vvbom piaimifF 

^ ^ ^ was next of kip, 

to appear in the said court, there to take upon him and had inter- 

r., ,1 1 1 meddled with 

administration of the goods, chattels, and credits of the the goods, &c. 

said D. Ackerley^ and also to exhibit a true and perfect citation^by*^*^ 

inventory of the same, which had come to the hands, 

possession, or knowledge of the plaintiflj and also to 

render a true and just account of his administration required him to 

. 1 , 1 • 11 appear and take 

thereof; whereas in truth the plaintift was not bound administration, 

by law to do any or either of those acts, nor had the *avill!i*’him an 

said court any power by law to compel him so to do, 

J j 4 3 iiounce it, and 

nor any jurisdiction whatever over such pretended suit; the proceedings 
• thereupon had 

been set aside 

upon appeal; for the vicar-general had jurisdiction over the subject-matter, viz. the grant¬ 
ing administration, and there was no malice. 


(0} This case was argued at Serjeants’ Inn before this term. 
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yet the defendants, well knowing the premises, &c. 
did knowingly, maliciously, and unlawfully claim and 
exercise pretended jurisdiction over the said suit, and 
without any lawful or probable cause did pronounce 
the plaintiff contumacious, by reason of his alleged ma¬ 
nifest contempt of the law and ecclesiastical jurisdiction, 
for not taking upon him the administration of the 
goods, chattels, and credits of the said D, Ackerlcyy and 
in pain of such his alleged contumacy did decree the 
plaintiff to be excommunicated with the greater excom¬ 
munication, and therefore did excommunicate and ex¬ 
clude him from the communion of the church, and 
afterwards did publish the said excommunication; by 
means whereof the plaintiflP w'as brought to great dis¬ 
grace, and put to great expenecs in and about pro¬ 
curing the sentence of excommunication to be re¬ 
versed, which had been reversed accordingly, and was 
otherwise greatly injured. There were other more 
general counts. Plea not guilty. At the trial before 
Lord Ellcnborottgh C. J., at the Londoti sittings after 
Hilary term 1814, tliere was a verdict for the plaintiff^ 
damages 264/. 13s. i id., subject to the opinion of the 
Court upon a case reserved, the material facts of which 
are these: 

The case set forth the proceedings in the consistorial 
and episcopal court of Chester^ before Parkinson as 
vicar-general, and Mawdesley as surrogate, in a suit 
promoted by Oldham and Wilhraham^ having interest 
in the goods and chattels of Z). Ackerleyi of the city 
and diocese of Chester^ deceased, against the plaintiff 
the only child and next of kin of the said JO. Ackerley. 
First, the proxy of the said Oldham and Wilhraham 
appeared b'^fore Parkinson^ vicar-general, &c. and al¬ 
leged 
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leged that D. Ackerley died intestate, leaving Frances 
his widow, and the plaintiff his only child, and that 
Frances died without taking administration, and that 
the plaintiff had intermeddled in and possessed himself 
of the goods, &c. of the said D, Ackerley^ and that the 
plaintiff resided within the diocese of Bath and Wellsy 
and therefore he prayed, and the vicar-general decreed, 
a requisition to the Bishop of Bath and Wells, his vicar- 
general, &c. to cite the plaintiff to appear before him, 
Parkinson, his surrogate, &c. in the consistory court of 
Chester', on a <lay given, then and there to take on him 
letters of administration to I). Ackerley, and also to ex^ 
Mbit an inventory if all the goods, (f the deceased, 
•which had come to his hands, and also to render a true 
account, 4 'c» at the instance of Oldham and Wilhraham^ 
whom the proxy alleged to have an interest in the goods, 
&c. of the deceased. And thereupon citation is made 
to the plaintiff to do in manner and form above prayed, 
under pain of the law, &c. by the Bishop of Bath and 
Wells, in pursuance of letters of request made to him 
by Parkmsofi as vicar-general; and at the day and 
place above assigned, before Mavodesley, as surrogate, 
&c. the same citation and service thereof upon the 
plaintiff, are certified by the said bishop, and the plain¬ 
tiff not appearing, the citation is continued to the next 
court; at which court, before the surrogate, the plain¬ 
tiff being called, his proxy appears and prays time to 
sliew cause to the second court, which was allowed. 
The case then set forth several subsequent courts at 
which the plaintiff’s proxy prayed and obtained farther 
time, and a requisition to be made to the Bishop of 
Bath and Wells to take his declaration, which was not 
returned^ and finally that at a court held before the 

surrogate, 


1815. 

Ackekley 

tigairtst 

Parkinson. 
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ArKFRLF.r 

against 

Parkinson, 


suiTogate, the plaintiff was charged with contumacy in, 
not taking upon him the administration, nor shewing 
cause to the contrary, and was decreed contumacious, 
and in pain of his contempt to be excommunicated; 
and it was also decreed that a requisition should go to 
the Bishop of Bath and Wells to cause him to be de¬ 
nounced excommunicate. And thereupon, by a sche¬ 
dule of excommunication, reciting that Mafwdesley, as 
surrogate, &c, had pronounced the plaintill’ to be con¬ 
tumacious by reason of his manifest contempt of the 
law and the ecclesiastical jurisdiction, for not taking 
upon him the administration, he having, as alleged, in¬ 
termeddled, &c. and in pain thereof to be excommu¬ 
nicated with the greater exconununication, therefore 
Ma*wdesley, as surrogate, &c. excommunicated and ex¬ 
cluded the plaintiff from the communion of the church ; 
which schedule was transmitted to the Bishop of Bath 
and WellSf in order to be read in the parish church 
where the plaintiff resided, but was not read. Against 
this decree and sentence the plaintiff appealed to the 
prerogative court of Yot'k, who decreed the plaintiff to 
be absolved from the said sentence of excommunica¬ 
tion, and afterwards decreed the cause to be ill ap¬ 
pealed, and to be remitted back to the Judge from 
whom it was appealed, and condemned the plaintiff in 
costs. Against which deeree and sentence the plaintiff 
appealed to the court of Delegates, who, by interlocu- 
tbry decree, pronounced for the appeal, find interposed 
in the said cause, that the Judge from whom the cause 
was appealed, had proceeded wrongfully and unjustly, 
and did retain the principal cause, and therein did dis¬ 
miss the plaintiff from the original citation, and from 
all farther observance of justice in Ute said cause. The 

case 


12 
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case then stated that the plaintiff, previously to the 
commencement of the above proceedings, received cer¬ 
tain arrears of rent due in the lifetime of Z). Ackerley, 
of certain* estates of which Z). Ackerley was trustee, to 
the amount of 72/. los., and negatived that the de¬ 
fendants or either of them acted with any malice. 

The question for the opinion of the Court is, whe¬ 
ther the plaintiff is entitled to recover, against both or 
either of the defendants; if he is, the verdict to stand 
against both or one of them, as the Court shall direct; 
if not, a nonsuit to be entered. 

Tw'o questions were made for the defendants; ist, 
whether an action upon the case would lie against the 
Ecclesiastical Judge under the circumstances stated, it 
being contended by the defendants that the Judge had 
jurisdiction, although the proceedings were erroneous. 
2dly, whether the action would lie without malice. 

Richardson^ for the plaintiffj argued, upon the ist 
point, that the action would lie, and he denied that the 
Judge had jurisdiction, or if he had, still tlie action lies. 
It is laid down in 7. Inst, ., “ If a man be excom¬ 
municated, and offer to obey and perform the sentence, 
and the bishop refuse to accept it, and to assoile him, 
he shall have a writ to the bishop requiring him, upon 
performance of the sentence, to assoile him; and the 
reason is, that by the excommunication the party is 
disabled to sue any action or to have any remedy for 
any wrong done to him, so long as he remains excom¬ 
municate. And also the party grieved may have his 
action on the case against the bishop, in like manner 
as he may when the bishop doth excommunicate him 
for a matter whieh belongeth not to ecclesiastical cog¬ 
nizance.** 


1815. 


Ackerlet 

n^ninit 

Parkinson. 
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nizance.” The same law is adopted 3 J3/. Cow. lOi.j 
and so, DocL 4 * Stud. Dial. 2. c, 32. That action lieth 
against an Ecclesiastical Judge as well for refusing to 
assoile a party excommunicate, where he ought by law 
to be assoilcd, as for excommunicating him in a matter 
where the Court has no jurisdiction; and though a 
prsBmunire lieth, yet the party may have an action on 
the case.” So, izJRep. 77. Prohibition^ « If he shew 
his cause to the bishop, and request him to assoile him, 
for this, that he was excommunicated after the oifence 
was pardoned, or this, that the cause doth not appear 
to be of ecclesiastical cognizance, and he refuse to 
assoile him, so that he is now disabled to sue any writ 
of the king so long as he remains excommunicated, he 
may have an action sur le case against the ordinary, 
who hath done him this wrong to disable him in this 
case.” As to what is above said of a request to be 
made to the bishop to assoile him, that is meant of 
cases where, the Judge having jurisdiction to excom¬ 
municate, the party prays to be assoiled upon matter 
subsequent, cither as having conformed, or as being 
pardoned, &c. and wher^Plction against the ordinary 
would be for a nonfeasance only; but a request 
cannot be necessary where the Judge acts without 
jurisdiction, and where the excommunication itself 
being the gravamen the action lies for the misfeasance. 
It appears, therefore, that where the Judge has no 
jurisdiction, or where having jurisdiction he has refused 
to assoile, an action will lie. Now here the defend¬ 
ants had no jurisdiction; for the suit, as it appears from 
the prayer of the promovents, the citation and subse¬ 
quent proceedings, was to compel the plaintiff to take 
on him Ictte*^ of administration and to account^ &c.; 

but 
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but the ordinary has no jurisdiction to compel a man 1815. 
to take letters of administration and to account, neither — 

Ackerley 

will the party’s intermeddling give him jurisdiction, against 
though it will make him who intermeddles executor de ^■^**^**'••**• 
son tort. If tlic defendants had jurisdiction to grant 
letters of administration to the intestate, does it fol¬ 
low from thence that they had jiuisdiction to compel 
the plaintiff to take them ? Or, if they might have 
cited him to take administration or renounce it, in the 
alternative, can it be said, when they have cited him to 
take adniinisfration absolutely, and have excommuni¬ 
cated him for nt>t doing so, that this is merely error in 
the proceeding ? Is it not rather an unlawful assump¬ 
tion to exercise a compulsory power, when in truth 
they have but a power to be exercised at the option of 
the party ? As the defendants would have ii, because 
tliey may grant administratioji if administration be re¬ 
quired of them, therefore they may eon»pcl the taking 
of administration, if it be not requii\?d. And therefore 
this case does not come within the distinction taken in 
the Mars/talsra ca^e (a), when a Court lias jurisdiction 
of a cause, but proceeds invorso ordine or erroneously; 
for here, for the above reasons, the Court had not juris-* 
diction of the cause, and the whole proceeding is coram 
non judicc. And in Beaurain v. Scott (i), which is in 
pari materia, damages were given against the eccle¬ 
siastical Judge, on the ground either that he had no 
jurisdiction, which seems to have been the opinion of 
Lord Eldon (c), or that he had exceeded it. By thtt 
common law, administration of the goods of an intestate 
belonged to the ordinary, but since the statute (cl) tlie 

(a) xo Rep. 76. a, (h) 3 Camp. N. P. C. 388. 

(c) Boraine's case, i6 F<S> 348. (li) 31 £d. 3. c. ii. 

VoL. HI, F f 


ordinary 
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ordinary shall depute the next friend to administer; 
and thcrclbre he ought to cite the next of l^in to the 
deceased before he grants administration to another. 
But the citation ought not, as in the case at bar, to be 
by way of compulsion under pain of law, but only by 
way of notice, in like manner as upon proceedings in 
the admiralty-court for mariners* wages, a citation 
goes to the owners of the ship. If the next of kin docs 
not come in upon citation, or comes in and renounces, 
administration shall be given to another, but neither his 
neglect to appear, nor his refusal to take letters of admi- 
ni.stration is any contempt, nor can his appearance give 
the ordinary any jurisdiction which he had not betpre. 
Here then, admitting that inasmuch as it was in a mat¬ 
ter of granting administration the defendants had juris¬ 
diction, and might cite the plaintiff’ as next of kin, 
where is the authority to shew that they shall not be 
liable to an action if, having a limited jurisdiction, they 
do an act injurious to the plaintiff^ and which is clearly 
boj'ond their jurisdiction, tliough the occasion of it 
may arise out of a matter originally withiii their juris¬ 
diction ? From the point where the excess begins the ju¬ 
risdiction ends, and they are acting without jurisdiction; 
and that seems to be the principle which governed 
ImT/ V. Hunlm^toii [a). And Groervoelt v. Bwixtell {b) 
is not an authority in favour of the defendants, because 
it W'as there held that the pcrsoni5.^gainst whom the 
action w-as brought had jurisdiction to decide on the 
matter, and to convict and fine, and their judgment 
upon a matter of fact within their jurisdiction was not 
traversable. 2dly, That the action will lie without 
malice. Com, Dig, (c) says, An action upon the case 

(<f) Hardr. 4^9. (*) Salk, 396. (#) Action upon the case, A. 
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5 ^ an action founded upon a wrong;” it does not say a 
malicious w'rong. Again, “ In all eases where a man 
has a temporal loss or damage by the wrong of another, 
he may have an action upon the case to be repaired in 
damage:-!.” Now, though it be no w rong if a Judge 
in a matter within his jurisdiction form an erroneous 
opinion, because a duty is cast upon him; and he is 
protected as to errors in judgment, yet it is otherwise 
if, having only a limited jurisdiction, he outsteps the 
bounds of it, or acts whore ho has none, by which a 
damage accrues to another. That cxcoinmunicatioii 
is a damage need hardly be stated, for by it the party 
is deprivcxl “ <lc fidelium communione & ab omni aetu 
legitimoi” Also cum excommunicato nec orarc, ncc 
loqui palam aut abscoiidite, nec vcsci licet” (a). And 
what docs it matter to the party grieved what the mo¬ 
tives were for the act from which his damage arises ? 
Therefore if a man stop up a way, whereby A, cannot 
pass to his colliery (b), or if he disturb A, in his common 
or the like, an action upon the case lies, and it is no 
answer that it was done in bona fide assertion of a right 
and without malice. 


1815. 


Ackerlev 

against 

Parkinson. 


P/iillip2}s, contra, contended that the action would 
not lie. And he took this distinction, that if the eccle¬ 
siastical Judge proceeds to excommunicate where he • 
has no jurisdicti(|p, an action lies against him, but if he 
has jurisdiction, there, although he wrongfully pro¬ 
ceed to excommunicate, 110 action lies. And he said 
the same distinction was taken in the Marsholsea 
ease (c), and by Holt C. J. in Groenvclt v. Burwell (d). 


Co. Lit * 133* 

(«) 10 76. % Rcsolntion. 

Ff 2 



( 5 ) Sulk . ts . 

{ d ) 1 Lord Raym , 4^6. 



CASES IN HILARY TERM 


1815. by Pffwell B. in Gmoinne v. Poole (a), and by De Gr ey 

. . C. J. in' Miller v. Scare {b). Thun it is plain that 

against the defendants had jurisdiction over the person 

Pakkinson. plaintiff^ and also over the subject-matter, 

viz. the administration of the intestate’s effects, and 
were empowered by the statute to make an adminis¬ 
trator, and might have cited the plaintiff, as next of kin 
to the intestate, either to take administration or to re¬ 
nounce it {c). And if the plaintiff had refused to ap¬ 
pear upon such citation he would have been punishable 
for a contejnpt {d). The plaintiffi however, appeared 
by proxy, and might have shewed cause, and it is plain 
that he so understood it, notwithstanding the form of 
the citation, for he did not object to the citation, but 
prayed and obtained time; so that, as far as in him lay, 
he has given the Court jurisdiction. Formerly it seems 
that the ordinary might compel a person named exe¬ 
cutor to prove the will, if he had meddled with the 
goods as executor (e), and likewise, where there was 
no will, if a person intermeddled, the ordinary might 
compel him to become administrator. Accordingly in 
Ought, ordo judicioi'um (y), “ Temeraria Adminis- 
tratio” is mentioned as one cause of suit before the 
ecclesiastical Judge. That practice is now no longer 
in use, nor is it materhd to the defendants that it should 
.be, because it is enough to protect them if thej^ had 
jur^iction to call upon the plaintiff tp take adminis¬ 
tration, without shewing that they could have com¬ 
pelled him. And therefore, admitting that their cita¬ 
tion, which left the plaintiff no option but that of 

(a) a Luiiv. 156a (J) 1 JSl. Rep. 1145. 

(c) 4 Burn's C. L. a 3 o. 7th ctl. {d) Jbil 7.48. 

(t) Ilii> 340. (/■) De causis icsiamciiuriis, ST//, aio, t. 

taking 
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taking administration, was void, still it was no more 
than an erroneous proceeding in a cause over which 
the Court had jurisdiction, for which the Judge shall not 
be answerable. So, in/S/rc/i v. Lake {a) it Avas held 
that a citation ex officio, wdiich was in use while the 
oath ex officio continued, was not allowed after the 
stat. 17 JFAiz, had ousted the oath (b) ; and therefore a 
prohibition Avas granted to the vicar-general who had 
issued it; yet the Court said, “ the party grieved could 
have no action agaitist the vicar-general, being a judge, 
and having jurisdiction of the cause, though he mistake 
his pow^cr.” And that cause must have been either 
testamentary or matrimonial, because in no other, as 
it seems, was the oath ex officio ever administered (c). 
2dly, Malice being negatived, it must be taken that the 
defendants acted under error of judgment only, for if 
they knew what they did to be beyond their jurisdic¬ 
tion, that would be malicious. Then, u})on the autho¬ 
rities, it appears from Com. Dig. {d) that if the matter 
be out of the jurisdiction the party may have his re¬ 
medy by a prohibition to stay the suit, even after sen¬ 
tence (c), and if his pcrst)n or goods be taken, in which 
case a prohibition would not afford a remedy, he may 
have trespass. Also, where a damage accrues to an¬ 
other by the negligence or misfeasance of a person in a 
ministerial office, an action on the case will lie {J "); as , 
if the commissioners of the lottery do not adjudge a 
prize to the person entitled to receive it (g), or com¬ 
missioners of bankrupt improperly commit (^), or a 


1815. 


Ackerlet 

against 

Parkinson. 


( a ) X Mod . 185. 

{b' See Stats. <6 Car. 1. c.ii. x.4-, 13 Car. 2. r. 12. s. 4. 

(c) »Inst 657. {d) Courts, P, 

(f) Leman v Goulty, 3 Y*. P. 3. (/) liulUN. P. 73, 

(f) Sebinotii v. Bumsted, 6T.R. 646. 

[k) MiUfrv, Scars, %£l.Mcp. 1141 . 

I'f 3 


justire 



42 ? 


CASES IN HILARY TERM 


i8i5t justice of peace refuse an examination upon the stat. 

Eliz!(a). But this is an action without a precedent, 

ACKtRLEY ... . . ... 

against ill whicli a juclgc acting in a matter within liis jurisdic- 
Parktnson. made liable for having mistaken his power. 

It is plain that in the passage cited from 2 Inst, 623. 
something more than an eri’or in judgment was meant, 
because it adds, “ Also the bishop in those cases may 
be indicted.” And in a case analogous to the present, 
Lawrence J. said, “ there was no instance of an action 
of this sort maintained for an act arising merely from 
error of judgment,” and because it was not proved that 
the defendants acted maliciously, the action was held not 
to lie (Z»), There arc other cases which go to shew that 
even if the defendants had proceeded entirely wdlhout ju¬ 
risdiction, the action ought to have been laid false et nia- 
litiose, and so proved, as in Carlton v. Mill (e), it was so 
laid and sustained upon that ground, and yet the citing 
the plaintiff ex officio, which was the cause of action there, 
was ivholiy without jurisdiction. Windham v. Clerc (d) 
recognized in Barnardiston v. Soame (c), and Iloclihig 
V. Matthews {f)y are to the same point; and in Ilodson 
V. Cooke (g) exception was taken in arrest of judgment 
that it was not alleged that the defendant knexo that the 
place w'herc the action arose w'as out of thejurisdictiou; 
but it was held by three judges against one to be aided 
» by verdict. Upon which Powel B. remarks that he 
thought it strange that the git qj' the action should bo 
aided by verdict (/«). And in Godin v. Wilcock '^) 
Lord Camden laid down the rule,, that if you hold n 

{a) Green v- Hundred of Bucchchurdjf x Leon, 313. 

{b) Harman Ttip^eudettf i Easty ssS- (c) Cro. Cav- 251* 

Cro. Eliz. 1^0, {e) Pollejcf. 472. If) t Fent.Z6. 

{g) ibid. 369. % Luirw. 1^72. (x) a Wtl 5 > 307. 
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man to bai! in an inferior court when you know it hath 
not jurisdiction, and "dcilh malice^ an action upon the 
Ciisa lies.” 


llicharchoUf in reply, said that it did not follow from 
ihirji^s E. Zr. that the plaintiff was liable to be excom¬ 
municated, because lie was punishable for a contempt; 
neither did Outfit, prove that the ordinary could com¬ 
pel a person to take administration. Anil the decree 
of the Delegates in the case at bar shewed that he 
could not, and therefore they dismissed the plaintiff 
Irom the citation ab origine, because it had for its ob¬ 
ject tlic compelling him to become administrator under 
pain of excommunication. What the Court said in 
liirch V. Eake, beside that it was extrajudicial, is very 
lionbtful, for after an act of parliament has ousted tlie 
judge of jurisdiction, it seems strange to say that, if he will 
nevertheless jiroceed, the party grieved sliallnot have an 
action. It is contrary to Lord Coke and the authorities 
before cited. The other cases mentioned for the defend¬ 
ants for the most part turn upon the distinction appli¬ 
cable to actions for malicious prosecutions, where malice 
must be proved; and as to the answer given to 2 Inst, 
623. it by no means follows, because it is said the bishop 
might be indicted, that therefore malice must have been 
intended in tliose cases; for in many cases where there^ 
k no malice, as for doing acts, or refusing to do them, 
where the public is concerned, or a public duty is cast 
upon a man, an indictment lies. 

Lord Ellenborough C. J. If it were necessary I 
should like to look at several of the authorities which 
]mvG been citeil. But the impression of my mind at 

F f 4 present 
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present is, that this action is not maintainable if the e€-p 
clesiastical court had a general jurisdiction over the 
siibject-maUer; and that it had general jurisdiction 
over the subject-matter, and in regard to some of the 
particulars mentioned in the citation, there can be no 
doubt. I accede, however, to the decision of the 
Court of Dclejiates that this citation, must be considered 
as a nullity. It has left no election to the party cited, 
but obedience to its requisitions; whereas it should 
have given him an election to shew cause why he should 
not obey them. As lirr as citing him, the ecclesiastical 
Judge certainly had authority to cite him, as next of 
kin,,to appear, in order to take on him letters of admi¬ 
nistration, or to shew cause why he should not. I do 
not touch upon the effect of his having partially admi¬ 
nistered by intermeddling with the goods of the de¬ 
ceased : but certainly the ecclesiastical court has autho¬ 
rity to cite the next of kin to take upon him adminis¬ 
tration, or shew cause, and if he does administer, to 
call upon him to give an account of tlie goods and cre¬ 
dits of the deceased. The party is bound, if he will 
take administration, to give an account of it, though it 
may be that the ordinary could not call on him at that 
moment to do so, and to give an account of effects ot 
which he had possessed himself by an irregular intermed¬ 
dling. But of this I am certain, that the ordinary had 
‘jurisdiction to call upon him to shew cause why be 
should not take administration or renounce it; and 
this citation had so done, I do not sec that there would 
have been any material objection to it. But can any 
one say tliat the ordinary had no jurisdiction to call on 
him? It is true that the defendants should have given 
him an opportunity of being heard to explain his rea¬ 
sons^ 
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tons, and to make his election; and that not having so 
done by their citation, the citation is bad; and there- 
Ibre the Court of* Delegates have decided riglitly. But 
at the same time I caunot see tliat the defendants were 
wholly without jurisdiction, and I think they would 
have had it to the full extent, if tluw ha<l but given 
him an election. And that the plaintiff himself un¬ 
derstood that they liad some jurisdiction appears 
from his liaving prayed for furtlier time. The diffi¬ 
culty here is to pronounce that they had no jurisdic¬ 
tion, except so far as they have not cited him to 
fhcw cause. This inode of considering the question 
docs away the bearing of several of the authorities 
cited in argument; for the authority of Lord Coke^ 
and the other cases, supposes that the Judge has 
no jurisdiction over the subject-matter, in order to make 
tlie action maintainable against him: but here I think 
it is clear that he had jurisdiction over the subject- 
matter. And no authority has been cited to shew that 
the Judge would be liable to an action where he has 
jurisdiction, but has proceeded erroneously, or as it is 
termed inverso ordine. Malice forms no ingredient in 
the present case; therefore it stands on the irregularity, 
and error in the proceedings only, and where that is 
so, and the Judge has jurisdiction over the subject-mat¬ 
ter, the cases shew that no action lies. On these 
grounds it strikes me at present that here no action is 
]|^Eiintainable: if it w^cre necessary it might perhaps be fit 
to look at tlie authorities to see how far the defendants 
had jurisdiction to compel the plaintiff to take administra«^ 
tion. It seems to mo that this citation w’as defective only 
in some formal particulars, or perhaps it may be called 
a defect ill substance; but still there was no w'ant of 
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original jurisdiction, and if so, it appears from all the 
authorities that the defendants are not liable. 

Le Blanc J. I am of opinion that the present de¬ 
fendants are not liable in this action. We must take it 
for granted upon this statement that they were wrong 
in issuing the excommunication, and likewise wrong in 
the citation. That I think is to be assumed from the 
ultimate decision of the Court of Delegates, wliieli is a 
court of competent jurisdiction, and whose sentence is 
to be considered as compulsory on us. But when I say 
that what the defendants did in these respects was wrong, 
f^annot say that what they did was wholly illegal, inas¬ 
much as the subject-matter was within their jurisdiction. 
And there is a material distinction between a case 
where a party comes to an erroneous conclusion in a 
matter over which he has jurisdiction, and a case where 
he acts wholly without jurisdiction. In this case the 
subject-matter was peculiarly within the jurisdiction of 
the ecclesiastical Judge, and within his jurisdiction 
only, being a matter of granting letters of administra¬ 
tion to a person who died intestate within the diocese. 
It appears by the proceedings that they were instituted 
against the plaintiff in the ecclesiastical court, as next 
of kin to the deceased, and that it was suggested that 
, the plaintiff' had intermeddled with the goods of the 
deceased; and diereupon a citation was prayed ami 
issued. Therefore it appears that the subject-matter 
was peculiarly wdthin the jurisdiction of the ecclesiasti¬ 
cal Judge, and that the first step that was taken before 
him was also strictly Avithin his jurisdiction. But it ap¬ 
pears also, that in the course of the proceedings in the 
original cans the defendants have acted erroneously 

4 ih 
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in the form of their citation; for we must take the cita¬ 
tion to he wrong in calling on the plaintiff absolutely to 
take letters of administration instead of calling upon 
him to take letters of adininisti’ation, or to shew cause 
why he should not, or renounce the taking them upon 
him; but that is no more than an error in proceeding 
in a matter over wdiich they had jurisdiction. The 
whole fallacy of the argument lies in considering every 
step taken in the cause as an excess of jurisdiction, be¬ 
cause some steps have been erroneously taken; whereas 
the distinction is, that where the subject-matter is 
within the jurisdiction, and the conclusion is erroneous, 
although the party shall, by reason of the error, be 
titled to set it aside, and to be restored to his former 
rights, yet he shall not be entitled afterwards by action 
to claim a compensation in damages for the injury done 
by such erroneous conclusion, as ii^ because of the error, 
the Court had proceeded without any jurisdiction. It 
seems to me that this is not the case of a court having 
proceeded altogether without jurisdiction, or having 
exceeded its jurisdiction, but of a court having juris¬ 
diction, and having, in the course of the exercise of it, 
come to an erroneous conclusion, which lias been the 
cause of the damage. 

Baylf.y J. I agree with the Court that this action ^ 
cannot be sustained, llie only authorities cited for 
the plaintiff are those where the ecclesiastical Judge 
has either refused to assoilc the party when he was en¬ 
titled tp be assoiled, or where he has acted wholly 
without jurisdiction. And the great press of the 
argument has been to shew' that here the ecclesiastical 
Judge had no jurisdiction over the subject-matter. Tlie 

fallacy 
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jfiillcicy of that argument lies hi not properly adverting 
to what is the subject matter of the suit. ^Fhe subject- 
matter is the granting administration of the intestatc^s 
eifects, and with a view to that all the proceedings are 
instituted. What the proceeding,s are to bo in order 
to obtain administration, depends t niirely on the mode 
and practice of proceeding of th^' ecclesiastical Court. 
Whether that Court will grant administration or not to 
any person befere citation goes, or certain previous steps 
be taken, is a matter which they must know as con¬ 
nected with their practice; but how are we, as Judgeis 
of the common law, to know w'hether their pro¬ 
ceedings have been such as the civil or canon law 
requires? Our knowledge of what is conformable or 
not to that law is chieily derived from our practice of 
exercising jurisdiction over those courts in the matter 
of granting prohibitions. If it appears that the eccle¬ 
siastical .Judge has citlicr no jurisdiction, or has ex- 
cccxled his jurisdiction, this Court is in the habit of in¬ 
terposing by granting a prohibition. But if tlie spi¬ 
ritual Court has jurisdiction, I am not aware of any 
instance in which this Court has granted a prohibition, 
except in cases where it proceeds to the trial of a mat¬ 
ter triable only by the common law, or allows a thing 
not allowed by the common law, or where the con- 
• 9truction of a statute, which is peculiarly confined to 
the common law, comes in question. If then the 
ecclesiastical Judge had jurisdiction in this case, on 
what foundation does this action stand ? There is no 
Other foundation than this, that the ecclesiastical Judge, 
who had jurisdiction, has not framed his citation in 
the form in which it ought to be, or that he has pro-* 
npunced e:xcommumcation sooner than he ought, or 

that 
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that he has adopted a proceeding which the course 
and practice of the ecclesiastical Coilrt do not warrant. 
But that is notliing more than error in the exercise of 
the judicial functions with which he is invested. There¬ 
fore I do not think that this action is maintainable 
upon any legal principle. It is said that this citation 
ought not to have issued, and that excommunication 
ought not to have been pronounced; but 1 do not know 
that, except as I find it has been so determined by 
other courts, within whose cognizance it peculiarly 
lies to determine it, and I accede to it; but I have no 
knowledge of it as a judge at common law. 

Judgment of nonsuit. («) 

{«) Dampier J. was absent from Serjeants’ Inn. 

See Slat. 53 G. 3. c. 127. 


Barber qui tam against Tilson. (a) 


J)EBT on stat 52 Geo, 3. c. 39. 5. 34., brought with 
the consent and by the direction of the corporation 
of Trinity House, Dep^ord Stroud, to recover two pe¬ 
nalties of 50/. each from the defendant, for continuing 
in the charge of two vessels without being duly licenced 
to act within the limits in which such vessels were, after 
a pilot duly licenced to act had offered to take charge 
of them.' And the venue was laid in London, Plea, 
nil debet. At the trial before Lord Kllenhorougli C. J, 
at the London sittings after Michaelmas term 1813, it 
appeared that the acts done by the defendant, upon 
which the action was grounded, were done on the river 

^«) Cau^e was <hewn at Serjeanu’ Ina before this term. 

Thames, 
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Thames^ and in a part of it which is either in the county 
of Middlesex, or in the county of Swn/, and not in 
'London, Exception was taken that being an action on 
a penal statute it was local, and the venue ought to have 
been laid in the county where the offence was com¬ 
mitted, and thereupon the plaintiff’ was nonsuited. In 
the following term a rule nisi was obtained for a new 
trial, and upon the rule afterwards coming on, the 
Court directed the facts to be stated in a case for their 
opinion upon die question, whether the venue was pro¬ 
perly laid in London, If the Court should be of opinion 
it was, the nonsuit to be set aside, otherwise to stand. 

F, Pollock for the plaintiff argued that the venue was 
well laid in London, And he said that the stat 31 Fliz, 
e, 5. s, 2., which forbids the olfence against any 
penal statute being laid in any other county than 
where it was committed,” applies only to statutes then 
existing, and not to subsequent statutes. And so 
in the construction of the statute 21 Jac. i. c. 4. which 
is in pari materia, it has frequently been determined, 
that it does not extend to any off’ence created since 
that statute; yet that statute (s. 2.) uses the words 
“ any penal statute,” as well as the statute of Eliz, 
The decisions upon the statute 21 * 7 . i. are Itex v. 
Gaul (rt); Hickses case (6); Attorney-General v. Bro'wse (c); 
and note to A, G. v. Meyer (d) ; Hatris v. Mayncy (e) ; 
French v. Coxon {/); more fully reported in a note to 
Sekd), N,P, 579. 3d ed. (g); and Attorney-General v. 
Ferris It is true that the statute of Fliz, 5.4. cx- 

C<i) I Salk, 372. 3 Balk, 199. » Lilly s Abr. 8f. {b) 1 Salk. 373. 

(f) Bunb. 22 ( (,d) Ibid. 261. (r) Cited 2 Str . 1081. 

if) fjf) See also Andrews. 25. 3 871. 
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cepts some cases of offences against future statutes, such 1815. 
as for engrossing, &c. from the necessity of laying the vc- - 

, , Barber 

nue in the proper county; wlience it may seem as it the ngumt 
ligislature meant to leave all other cases of offences 
against future statutes, not excepted, to the operation of 
the statute; but that would be drawing a general infer¬ 
ence from a special exception, which was only introduced 
ex mr^ori cautela, and for a particular purpose. And 
the legislature have not left it to inference, where they 
intended to include future statutes; for in the very 
next section, (s. 5.) which limits the time for bringing 
actions, 8cc. upon penal statutes, the words arc, “ upon 
any statute penal made or to he made'* Again, be¬ 
tween the 31 h'Ah and 21 Jac, not less than 33 statutes 
were passetl, creating upwards of 70 penalties, and 
yet there does not appear to be any instance in the 
books where it was ever held that the statute of Eliz, 
ajiplied to them. On the contraiy. Lord Coke, 3 hist, 

192., in his reading upon the stat. 21 Jac., declares one 
of the mischiefs intended to be remedied by that statute 
was, “ that in informations, &c. the offence supposed 
to be against the ])cnal law, and to be committed in one 
county, w'as at the pleasure of the informer, &c. alleged 
in any county where he would.” This shew’s what the 
practice was in the interval between the two statutes; 
and indeed it is not easy to account for the provision. 
in the stat. 21 Jac, as to the venue upon any other 
ground than because the statute of Eliz, was considered 
as inoperative in that resjiect. Also there would have 
been no necessity for express provisions to confine tlie 
venue in many subsequent statutes, viz. 21 Jac, c, 17. 
s, 3. against usury, 21 Jac, i, c. 18. s. 12. respecting the 
making of woollen cloths, 12 Car, 2. c. 13. s. 3. against 

usury. 
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usury, 12 Car, 2. c, 32. s. 5. against exporting woo), if 
the statute of ILliz, was an existing operative enactment 
affecting all subsequent penal statutes. Com, jL>ig, («) 
docs indeed consider it as a subsisting statute, but cites 
no case by which it appears ever to have been treated 
as such since 21 Jac, i.; whence it may fairly be con¬ 
cluded that the statute of Jac, enacted all that the sta¬ 
tute of JEUz, did before, and superseded it. And as 
the confining of the venue operates in abridgment of 
the general right of the party to sue, therefore it ought 
not to be extended, particularly as it has been said in 
some of the cases that the statute applies only to com¬ 
mon informers, and here the plaintiff docs not sue in 
the character of a common informer, for he sues 
licence from the TrinilyJiaiise under 52 G. 3. c. 39. 5. 72. 
If in cases like the present the offence must be confined 
to the county, the difficulty of ascertaining the precise 
limits upon the river, is such, that it will oust the 
Trinity-house of almost all the means of repressing 
offences against the pilot-act. 


Qurney^ contr^ denied that the stat. 21 Jac, was in 
pari materia, or could afford any rule for the construc¬ 
tion of the statute 31 lUiz,^ for the statute 21 Jac, docs 
not controul any of those statutes upon which penal 
.actions are to be brought in the superior courts. 
And such was the result of Lord Kenyon''^ opinion in 
Leigh V. Kent(b\ after he hud looked into the old cases 
on this subject; and Bnllcr J. agreed thereto. And the 
same appears also from 3 Inst, 192., wliich states as the 
second mischief intended to be remedied by the statute 
oH Jac, the intolerable charge of the subject in being 

(a) Tif. Actiani N, 10. {h) 3 T. H. 364. 

1 drawn 
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drawn to the king’s courts at Westminster upon inform^ 
ations for offences against any penal law. Then upon 
the statute of Eliz, it is plain that where the intention 
was to confine it to by-gone statutes it is so expressed, 
as in s. i. thc^language is, “ any penal statute, that before 
that time hath been but in 2. the words arc general, 
‘‘ any penal statute.” And the exception in s. 4. is 
decisive to shew that by the words “ any penal statute” 
the legislature meant to include future statutes, for 
otherwise why except any future statute from the 
operation of the 2d section? And as to the conclu¬ 
sion drawn from the 5 th section having expressly men¬ 
tioned “ statutes made or to be made,” viz, that the 
general words in the 2d section are to be restrained to 
statutes then made, the contrary seems to be the better 
conclusion, unless it can be shewn that the limitations 
as to the venue and as to the time of bringing the 
action were not meant to be co-extensive. In Butter¬ 
field V. Windle {a), and in Bobinson v. Garthxvaite {b)^ 
both of which were actions for penalties on recent sta¬ 
tutes, it was never doubted but that the offence must be 
laid in the proper county. And in Bull, N, P, 194. 
the statute of Eliz, is particularly set forth as a subsist¬ 
ing statute. With regard to the supposed difficulty of 
ascertaining the limits of the county, it may he answcretl 
that it is no greater in this case tlian in every other 
where the crown is concerned to prosecute for any 
offence committed. 

F, Pollock, in reply, observed that Bull, N, P, 
mentions the stat. 31 Eliz, solely for the limitation of 

(a) 4 East^ 385. (i) 9 East^ 296. 
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the time of action, but refers to the 21 Jac. for tlie venue; 
which sliews that as to the venue the latter was con¬ 
sidered as the only subsisting statute. And as to the 
words of the ist section of stat. 31 jEI/z, “ that before 
tliat time hath been,” they do not refer to statutes, but 
to persons that before that time had been ordered not 
to prosecute upon penal statutes. Therefore the argu¬ 
ment derived from the supposed wording of that section 
fails. Also Biiltcrjield v. Windle does not appear to 
have passed upon the ground that all penal actions 
w'ere local, but that the particular offence in that case 
was a local omission of a local duty, and therefore 
justly to be confined to the place where done. 

Lord Ellenborough C. J. I think upon the con¬ 
struction of the statute of Eliz, there cannot possibly 
be a fair doubt in this case. The only doubt raised is 
upon the statute of James, whether that be an entire 
and absolute repeal of the statute of Eliz,, or only a re¬ 
peal to a certain extent and for certain purposes, and 
merely to obviate some inconveniences which were un¬ 
provided for by the statute of Eliz, namely, to prevent 
the vexation arising to the subject from being drawn 
to a distance from his residence in order to attend on 
the administration of criminal justice in the courts 
above, and to confine the prosecution of penal actions 
to the courts below. That the statute of Eliz, is of 
universal operation and extent, is clear from ss, i, 2, 
3, 4, and 5. As to the words in the first section, 

“ that before that time hath been,” I agree with the 
learned counsel for the plaintiff that they do not seem 
to relate to previous statutes, but to the persons that 
before that time had been ordered not to follow any 

5 suit 
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suit upon any penal action. The clause is sonievVhat 
perplexed in its phrase, and I do not wonder that the 
learned counsel on the other side thought it susceptible 
of a different interpretation. The words are, “ that 
no person other than the party grieved shall be re¬ 
ceived to inform or sue upon any penal statute, that 
before that time hath been for any misdemeanour,” — 
if it had stopped there it must have meant statutes, but 
it goes on, — “ by order of any of the Queen’s courts, 
ordered not to follow or pursue any suit upon any penal 
statute— that is, no person that hath been ordered, 
vtc. If the words, “ that before that time,” to the end 
of the clause, instead of being placed where they are, 
had followed immediately after “ that no person other 
than the party grieved,” so as to precede the words 
shall be received,” &c, then this construction would 
I lave followed in continuity of text according to the na¬ 
tural and sensible order of the words. Tlien we come 
to the second section, which enacts, “ that in any de¬ 
claration or information to be exhibited, the offence 
against any penal statute shall not be laid to be done in 
anj' Other county but where the contract or other matter 
alleged to be the offence was in truth done; and that 

every delcridant in such action or information shall and 

* 

lawfully may allege that the offence supposed to be 
committed was not committed in the county where al- ^ 
leged.” Here we find the words are “ against any 
penal statute.” Is there any way in which it could have 
been couched in more general words ? Can we con¬ 
ceive any thing more comprehensive ? If the language 
had been, “ no action upon any penal statute shall be 
brought,” would that have been more comprehensive 
of all statutes entitled to the description of penal sta- 
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tutes ? This cannot but relate to statutes both in time past 
and in future. Then the third section provides, “ that 
the act shall not extend to any such officers of record as 
have in respect of their offices heretofore lawfully used 
to exhibit informations or sue upon penal laws; but that 
they may inform and pursue in that behalf as they 
might have done before the making of the act.” This 
is a saving of the rights of officers of record to sue with¬ 
out being subject to the restrictions imposed by the act. 
Then comes a provision in the 4th section which says, 
that the act shall not extend to the laying or alleging 
of any offence in any declaration or information for or 
concerning certain offences therein named, or any of¬ 
fence committed against certain acts therein also named, 
or for any offence comprized in any statute made, or io 
be made^ against ingrossing, &c. where the penalty is 
twenty pounds or above.” Therefore this exempts from 
the operation of the statute certain descriptions of of¬ 
fences committed against particular statutes; but how 
could it be necessary to exempt offences against statutes 
to he made^ in any one instance, if in no one instance 
the provisions of this statute were meant to relate to 
future statutes. The argument arising from this exemp¬ 
tion seems to me to be irresistible. To make a special 
exemption where there was an entire exclusion existing 
before is perfectly incongruous. Then we come to the 
5th section, which enacts, that “ all actions, &c. for 
any forfeiture upon any statute penal made or to be 
made, whereby the forfeiture is or shall be limited to 
the crown, shall be brought within two years after the 
oftence,” &c. This regulates the time for bringing the 
action, and it imposes a limi tation of time in respect of 
all actions upon penal statutes made, or to he made i 

I therefore 
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thereJbre a strong and most irresistible conclusion 
arises on the face of the statute, that its operation was 
meant to be general and universal, comprehending all 
statutes, both before and behind, antecedent and subse¬ 
quent. Then follows the statute of James, which was 
passed in ease of the subject, and to prevent the vexar 
tion arising by reason of the commencement of prose¬ 
cutions for offences against divers penal statutes in the 
courts above. I had conceived that the object of this 
statute was to redress that grievance only; for that as to 
the provisions relating to the venue, they were only in 
conformity with the statute oi Eliz, The statute re¬ 
cites, “ that prosecutions may better be commenced, 
prosecuted, and tried in the counties where the offence 
shall be committed;” that is, from the institution of the 
prosecution to its close all proceedings should be in the 
county whore the offence was committed. The pre¬ 
amble goes on to recite, “ that the poor commons of 
the realm are grievously vexed by being prosecuted and 
forced to appear in the courts at Wesiminstei' there¬ 
fore the grievance aimed at was the drawing them up 
from their homos to the courts at Westminster, For re¬ 
medy of this grievance the statute enacts, “ that all 
offences against any penal statute shall be commenced, 
sued, prosecuted, tried, recovered, and determined by ^ 
action, &c. before the justices of assize, of nisi prius, of 
oyer and terminer, and justices of gaol delivery, or befbr^^ 
the justices of peace of every county, &c. wherein such 
offences shall be committed, in the courts, places of ju¬ 
dicature, or liberties respectively, and not elsewhere.** 
This confines the suit to a provincial commencement 
and provincial termination of it. The informers are to 
file their bills before any of these descriptions of jus- 
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ticcs, wlicii they come into their counties. And the 
clause farther enacts, “ that all informations, actions, 
&c. either by the Attorney-General or by any officer 
or other person in any of the courts at Westminster^ for 
any offences aforesaid, shall be void.” This cuts down 
the power of tlic Attorney-General to commence or 
prosecute any information or suit for offences against 
any penal statutes before then made; but it leaves his 
power entire in respect of any subsequent statutes. It goes 
on in the 2d section to enact “ that in all informations 
and actions for any offence committed or to be com¬ 
mitted against any penal statute, the offence shall be 
laid in the county where it was committed, and not else¬ 
where, and upon default of proving that the offence was. 
laid and committed in the same county, then the d^ 
fendant shall bo found not guilty.” So that it inforces 
the commencing these informations or actions in the 
courts below in their proper counties. It also accom¬ 
panies tliis restraint with a special provision as to the 
necessity of observing locality in laying the offence 
in such informations and actions, llien in the 3d 
section it further requires an affidavit to be made 
that the offence was committed in the county where 
the suit was commenced. Upon this statute alone it 
. has been contended, that the restraint imposed by the 
statute of Eliz, is taken away. But that object is ex¬ 
pressly disavowed; for so far from taking away the re¬ 
straint, the statute cXJames inforces the necessity imposed 
by the stat. of Eliz,^ by enacting that the suit shall be 
prosecuted and laid in the proper county, and it accom¬ 
panies the enactment by requiring an affidavit to shew 
that it is in ine proper county. The statute of James 
therefore is further auxiliary to it. But that statute has 
been construed to extend only to antecedent statutes, 

and 
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and every instance wlierc an action has been brought 
in any of the courts at Westmmster upon 'uiy subsequent 
penal statute, is an authority given both by the courts 
and the parties themselves, that it must relate to ante¬ 
cedent penal statutes only, and not to subscejuent ones. 
Recurring then to the stat. of which is so clear, 

vve may fairly call in aid of it the constant prjictice that 
has obtained in all penal actions, of laying the ofience 
in the pro])er county. There do not appear to be any 
cases upon the subject excejit those in the Exchequer, 
which being upon the information of the Attorney- 
General arc cases excepted out of the statute, or tliose 
vvhich turned upon the want of an affidavit as required 
by the statute of James, I cannot therefore form a 
doubt in my own mind but that the statute Eliz. is in 
full force as well as to venue as to limitation of time. 
The point was not disputed in the two instances c ited 
of Ihittcr/ield v. IVhnlle, and llobhisonw, GartJrjcaiic. It 
was not made a cpicstion upon the argument in those 
cases, tliat the stat. Eliz, was not in force, or that 
penal actions were not to be confined to their proper 
counties. And it seems to have been the universal per¬ 
suasion that the statute of Eliz. has full operation and 
force, and has the effect of restraining the venue in all 
penal actions except in the cases in the Exchequer, 
which are at the suit of the Attorney-General; and 
which practice may be sustained on the exception con¬ 
tained in the statute. If any hardship or inconvenience 
is likely to press on the respectable and important body 
whose interests are now in question, in consequence of 
any difficulty of ascertaining precisely when offences arc 
committed within the limits of London or Middlesex, the 
better way will be to make application to the legisla-n 
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ture in order to have that difficulty obviated, by exempt¬ 
ing them from the restraint imposed by this statute. 
But that cannot be an argument to affect our construc¬ 
tion; it is sufficient for them to have brought the case 
before the Court, and to have had the point settled by 
our construction of the statute. The rule will be con¬ 
sidered as having now been settled, that the statute of 
MUz, is in full force, and has a binding effect. 

Le Blanc J. There are two questions in this case: 
first, whether the statute of which requires the 

venue to be laid in the county where the offence is com¬ 
mitted, is in force at this day; and next, whether it ap¬ 
plies to penal statutes which have been passed since that 
statute. The question originates in an action of debt 
for a penalty given by the stat. 52 Geo, 3. c, 39. That 
is a recent act of parliament which gives a remedy by 
action in the courts of record at Westminster for a pe¬ 
nalty imposed on the particular offence here alleged. 
Now the statute of ELiz, begins by prohibiting certain 
persons from being received to inform or sue upon any 
penal statute; that is the general language of the first 
clause; and the 2d section, which regulates the laying 
of tlie venue, and upon which this objection is raised, 
uses language as general, that the offence against any 
‘ penal statute shall not be laid in any other county but 
where it was in truth done. There is also another 
clause (s. 5.) in its object highly remedial to the subject, 
which limits the time for bringing actions upon penal 
statutes. And both that clause, and the clause which 
immediately precedes and follows it, speak in language 
which cannot be mistaken of penal statutes made or to 
btf made. The first of those clauses excepts from the 

necessity 
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necessity of laying the venue in the proper county, in 
actions or informations for certain specified oftences, and 
amongst others, for any offence comprised in any statute 
made or to he made against engrossing, &c. Tliis 
strongly fortifies the more enlarged interpretation of the 
words “ any penal statute” in the second section; for 
unless those words were meant to comprehend future as 
well as present statutes, where could be the necessity of 
excepting any cases upon statutes to be made? The next 
clause is that which limits the time of bringing the 
action in cases where the forleiture is limited to the 
crown only, to two years; and in other cases where it is 
limited to the crown and the prosecutor, to one year 
after tlie olfence committed. There we find also that 
the clause speaks of any statute penal made, or to he 
made. Therefore if the construction to be put upon 
the words any penal statute in the ad clause shall not 
hold that they extend to subsequent statutes, the conse¬ 
quence will be, that the statute must in one branch of it, 
relating to the time of commencing the action, be sup¬ 
posed to have imposed a limitation extending both to 
present and future statutes, but in another branch, re¬ 
lating to the venue, to have imposed a limitation ex¬ 
tending only to statutes then existing. That, I think, 
would be a construction so incongruous that the Court 
will not be inclined to adopt it. And therefore for^ 
avoiding any such incongruity w'e must construe the 
general words, “ any penal statute,” in the second sec¬ 
tion, to have the same import as the words in the fifth 
section, “ any statute made or to be made.” In the 
sixth section the language is somewhat different; it pro¬ 
vides, that where any action, &c. is or shall he limited, 
by any statute penal, to be cqmm^ced within a shorter 

time 
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time than is limited by that statiilo, it shall bo brought 
within such shorter time. This proviso by its language 
clcarlvcarries forward the limitation as to time with a view 
to its being applied to future statutes wherein no shorter 
limitation is expressed, providing that where a sliortor 
lime shall be limited by any penal statute, the limitation 
in the statute shall not interfere with it. I should 
therefore think that, taking the question upon the 
statute itself^ assuming it to be iu force, vre must con¬ 
clude that it was meant to aj>p/y as well to subsequent 
as to former statutes. But it is said tliat the statute of 
James eitlicr repeals the statute o^Eliz,^ or that the con¬ 
struction which has been put upon tlie statute of James 
is an authority for a like construction of the statute t)f 
FAiz, But I think that the statute of James is not a 
repeal of that statute; it contains no words of repeal, 
and w-as passed diverse intuitu. Before the statute of 
James informations and actions upon penal statutes might 
have been brought in the superior courts at Westminster: 
and the whole object of that statute was to do away 
such informations and actions in the courts at Weslmin- 
sler^ and to confine the bringing of them to the inferior 
courts, ill the poimties where the offences were com¬ 
mitted. That is its whole object, and all its regula¬ 
tions w'ill be found applicable to such informations and 
• actions. The statute docs not profess to limit actions 
brought upon penal statutes in the supenor courts at 
Jlestminsfer; on the contrary it enacts that no action 
shall be brought in the superior courts there. The 
statute, therefore, only restrained the laying the venue 
in such actions as should be commenced under it; and it 
required an affidavit to be made that the venue was 
properly laid m such actions. Subsequent decisions 

which 



IN THE Fiety-fifth Year of GEORGE III. 


443 


which have been alluded to in argument, have deter¬ 
mined that this statute does not extend to subsequent 
penal laws, but has reference only to statutes of a prior 
date. The Judges probably thought that the statute, 
on account of its narrowing the jurisdiction of tlie 
courts above, and of the Attorney-General, ought not 
to receive a more extended construction than the lan¬ 
guage of it required; or probably for the reason which 
is adopted in Buller^s Nisi Priits, that where a subse¬ 
quent statute gives an action of ilebt, or other remedy 
for the recovery of a penalty, in any court of record 
generall}', it so far impliedly repeals (he 21st of Jac» 
It seems to me then that the statute James does not re¬ 
peal the statute of Eliz., and that the same reasoning and 
argument which probably led the courts to determine 
upon the construction of t]»c statute of Jac, that it did 
not extend to subsequent penal statutes, do not apply 
to the statute of Eliz., and therefore tliat the latter 
statute is in full force with respect to the limitation of 
time and venue in all penal actions. As far as the sta¬ 
tute of James was in force, it had in fact pro tanto re¬ 
pealed the statute of Eliz,, because having confined 
informations and actions to the inferior courts, it fol¬ 
lowed that those informations and actions must depend 
on the regulations of that statute. But actions which 
lie in the superior courts all fall under the statute of 
Eliz, and must on that account be brought in the 
proper county where the offence was committed, and 
within tlic limited time, except where it is limited, as 
by the pilot-act, to some other time (a). It seems to 
me, therefore, that the nonsuit was right. 
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Bayley J. I entirely agree that the statute of 
Eliz, is a subsisting statute, and to be extended to sub¬ 
sequent penal statutes, and consequently that the venue 
in this case is improperly laid. That statute has been 
fully commented on by my Lord and my Brother 
Blanc, and it is sufficient for me to say that I concur 
wdth their comments upon it, ITie second section 
directs that the offence against any penal statute shall 
not be Itiid in any other county but where it was done. 
This provision is general in its terms, and is capable of 
being restraijied to by-gone statutes only, or of being 
extended to by-gone and also to future statutes. But 
when I find in a subsequent clause, viz. the fourth, that 
an exception is made of offences comprized in any 
Statute to he made against engrossing, &c. I think I 
must conclude that it was the intention of the legis¬ 
lature to extend the second section to subsequent sta¬ 
tutes ; for otherwise those words of exception would be 
perfectly unnecessary. If then the statute of Eliz, ap¬ 
plies to subsequent statutes, how is it affected by the 
statute of Jac, ? That statute does not contain any ex¬ 
press words repealing the statute of Eliz ,; and if so, it 
can only be a repeal so far as it contains provisions in¬ 
consistent with that statute. Granting that the statute 
of Jac, is not to be confined to proceedings in the in¬ 
ferior courts, that will not make good the argument 
that it repeals the statute of Eliz, For the second 
section of the statute of Jac, provides that in all infor¬ 
mations and actions the oficncc shall be laid in the 
proper county. If that is to be confined to informations 
and actions in interior courts, cadit quaestio as to its re¬ 
pealing the statute of Eliz, If it is not, but is to be 
extended to informations and actions in the superior 

courts^ 
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courts, it will then have a general relation' to all in- 
iToriiiations and actions as well upon future statutes as 
upon statutes then passed. We cannot say that it 
repeals the statute of without at the same time 

saying that the second section extends to subsequent 
statutes. If it does not, it leaves the statute of Eliz. as 
to its operation upon subsequent statutes untouched. 
The true construction, as I apprehend, of the statute of 
Jac, is that it applies to such actions only as are brought 
before the several courts mentioned in the statute, in 
the counties where the offence was committed, and not 
to actions in the superior courts at Westminster. The 
first section confines the prosecution of all offences 
against penal statutes to such loeal courts, and the 
second section enacts that the offence shall be laid and 
proved in the county. Considering the statute of Jac. 
as thus restrained, it renders all the decisions upon 
subsequent statutes, that have been cited, consistent 
with the statute of Eliz., because all those decisions will 
be found to come within the exception in the statute of 
Eliz,, but there is no exception in the statute of JaCk 
The statute of Eliz. contains an exception, that it shall 
not extend to officers of record; this of course extends 
to informations by the Attorney-Grneral; and almost 
all the cases cited have arisen upon informations by the 
Attorney-General. I recollect when this case was 
moved, it was said, that by the statute of Ann. against 
usury, the offence was confined to the county by an 
express provision, and thence an inference was drawn 
that the statute of Jac. did not extend to subsequent 
penal statutes; but it now appears that that provision 
was necessary to meet the exception in the fourth sec¬ 
tion of the statute of Eliz. as to usury. Both the sta¬ 
tute 


445 ? 

1815. 

Barber 

against 

TltSON* 



44^ 


CASES IN tllLARV' TERM 


1B15. 


Bakbkk 
a'fainst 
Til SON. 


tiito of Jac, and that of Ann,^ as it seems to me, are 
consistent vvdth the notion that the statute of Eliz, is an 
existing statute. And certainly it would have been 
remarkable, if so inveterate a practice as that of re¬ 
quiring the venue to be laid in the particular county in 
all penal actions, should have proved to luive been 
founded upon a mistake pervading not only our own 
times, but all preceding times. It was considered to be 
necessary in Sibly v. Cuming {a) where it was made a 
question whether the statute of Jac. extended to sub¬ 
sequent statutes; and Mr. IS/LamJleld in the course of 
his argument said, “ it was an invariable rule that the 
action must be brought in the particular county.” He 
gave a wrong reason indeed, though it served his argu¬ 
ment, when he said “ that that rule could be founded 
on no other liw than the statute of Jac^ And Z?/o- 
laiul Serjt., who was a person of considerable expe¬ 
rience, did not deny the rule, but he said “ the reason 
of laying the action in the county w'hcre the matter 
arises is, because they are local actions, and the venue 
must come from llic h .iiidrcd.” In that perhaps he did 
not satisfactorily answer Mr. Man^eUV^ argument; 
but what passed there shews on all hands that it was 
the inveterate opinion that tlie action must be brought 
in the proper county. I must repeat that it would 
have been remarkable if the profession had been going 
on so long under an error; but on sifting the subject 
it turns out not to be an error; but that what was done 
in the two cases cited {b)^ and what has been considered 
as the practice in such a variety of other cases, is 


(a) 4 Burr. 2467. 

{b) Butterfield v. t^’'ind}e. Robinson v. Gsrthv!.tiic. 
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founded on the statute of Eliz,, which is still in full 
three. 

Judgment of nonsuit (a), 

(«) Dajvtier was absent fiom Serjeants* Inn. 


Masters against Scroggs. (o') 


^^RESPASS for entering the plaintiff’s house and 
taking his goods. Plea, justifying under the com¬ 
missioners of sewers for the limits of Holboriiy &c, for 
flic non-payment of i/. I 05 . assessed by tJie commis¬ 
sioners upon the plaintifl*. At the trial before Lord ElleU’- 
borough C. J. at the Middlesex sittings after last Easter 
term, there was a verdict for the plaintiff with nominal 
damages, subject to the opinion of the Court upon the 
following case: 

The plaintiff’s house is situate in the parish of 
Hampstead, above two miles from the boundaries of the 
city of I,ondon, but within the division of Holborn, 
The basement story stands 307 feet above the level 
of the crown of the arch of the great northern sewer 
at Battle Bridge, the stoppijig of which sewer could 
not possibly throw back the water so as to injure his 
premises. The drains from his house and premises 
go into other drains in the parish of Hampstead, which 
communicate with and fall into the river Fleet, and all 
together fall into the great northern sewer at Battle 
Bridge, and by that sewer are ultimately conveyed into 
the Thames at Black Friars Bridge. The river Fleet 


J 


i8iy. 


Earbkk 

agrtinht 

Tlf,SON. 


JMoiiJiiy, 

Jan. ajcl- 

The Commii- 
sioiiersof sewers 
cannot asscs.s a 
person in re¬ 
spect of drains 
which cummu* 
nicate with 
other drains 
that fall into 
the great sewer, 
if the level of 
his drains is so 
much above the 
sewer, that the 
stopping of the 
sewer could noc 
possibl) throw 
back the wafer 
so as to injuie 
his premises, 
and if he be 
not, and it does 
not appear tliat 
he is likely to 
be, benefited by 
the works done 
upon the sewer. 


(«) This case was argued at Serjeants’ Inn. 
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ivhich is an ancient watercourse, was formerly un¬ 
covered through its whole course to the T/iantes; it 
has been covered by the commissioners of scw'ers from 
the Thames as fur upwards as Battle Bridge^ the direc¬ 
tion of its course remaining the same or nc.urly so. 
Tlic plaintiff has received no additional benefit from 
the covering of this watercourse, as his waste w^ater 
would have been equally well carried off if llie water¬ 
course had remained open. The case then stated that 
the plaintilF^s premises had never before been rated in 
this or any other division, and that the rate was duly 
made if the plaintiff was liable. The question for the 
opinion of the Court is, whether under these circum¬ 
stances the plaintiff is liable to be assessed by the said 
commissioners. If the Court shall think he is not, the 
verdict is to stand, if otherwise the verdict is to be for 
the defendant. 


Cur'ixsood maintained that the plaintiff was not liabfo, 
upon the principle that the commissioners arc only to 
assess those who arc to receive some benefit, or stand in 
danger of taking some hurt; but here the plaintiff 
neither receives the one nor is in danger of the other. 
That is so stated in the case, notwithstanding that his 
drains fall into others which communicate with the 
• great outlet. But if that circumstance, which is so re¬ 
mote, were to be alone a ground of charge, it is impos¬ 
sible to say where the jurisdiction of the commissioners 
would end. Callis{a)^ who says that by the strict 
penning of the commission, it seems to oppose all ex¬ 
emptions, yet shews by the words of it, which he quotes, 
that it applies only to those “ qui defensionem habere 


(«) On SewerSf 176. £d. 1647. 
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potuerint, sen daniiiuni sustinent vel potcrint susliiicrc.” 
And he adds, ‘‘ that the words in our statute are in 
ollect, yJ/id all such ’ivhich reap ‘proJiL or sustain damage^ 
shall he assessed/* and that in htis ophiion there are 
some exemptions, though not expressed in words, yet 
supplied in reason, ami arc to be added in constr'ic- 
tion. 'riicii he puts as lli(> lirst case of exemjjtion, 
errounds Ivinjx b(‘tvvixt llie sea-banks and the seas. 
because they can take no safety thereby ; si'condiy, those 
grounds which be upon an ascent, and not on the level, 
arc also by the rule »)!’ reason oxeinj)ted Irom asscssi s 
to be imposed by the power of these iaws/^ And us to 
tlie liability in respect of the new work of covering tin* 
watercourse, Callis, 115. })uts the case, “ if a new wall 
or bank be erected, or a new stiver or trench be cast., 
or sluice be built, the commissioners must lav the 
charge on the levt“l, 'ichich are to fake benefit therein;^ as 
well for new building thereof, as lor the Tnainti'.ifiiiig 
of them.’* So Butler J. in Dure v. Gray [a) too^k tlie lino 
for the jurisdietioji of the commissioners to be this, viz. 
“ where it is stated that the party t)ver Vvliosv? land the 
work is done is, or is likely to be benefited : if he be so, 
that is sulficient to give them jurisdiction.” Here all 
bimclit is negativeil. 


Abbot(y control, endeavoiuvd to show that aid.ough il* 
was negatived that the plaintilV received any benefit from 
the covering of tlic watcrcenrsi?, or that he cotihi lie in¬ 
jured by the stopping of tne sewer, yet it must be tak(*n 
that he received an advantage from the communication 
with, and from the cleansing and keeping open the sewer, 
which was done at the cxpence of the commissioners. 
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But, Curiam^ It ought to appear that the pariy 

/• 

receives, or is likely to receive a benefit. That is ne¬ 
gatived in one respect, and is not shewn in any other. 
Per Curiam^ («) Judgment tor the PlaintiiL 


(a) Dawphr J, was absent-from Serjeants’ Inn. 


Jun. 23d. 


Mestaer and Another qui tarn. Sec. against 

Hertz. 


Defendant 
served with a 
copy of a latitat 
in a penal ac¬ 
tion by a wrong 
name, and de¬ 
claration filed 
conditionally 
by the fiiur.c 
name, to which 
defendant ap¬ 
peared and 
pleaded a mis¬ 
nomer. Held 
that 3 jadge’s 
order to amend 
the hill and dc- 
claratic»n hy 
substituting the 
true name was 
good, and iliat 
alter fuch 
amendment 
there w.is no 
iiTcguiaiity. 


^ 2 ^ I IE defciu^ant was served with a copy of an alia« 
latitat ill the name of Moses Isaac Ilertz^ in an 
action of debt I’or jicnaltics upon the statute of usury, 
and a declaration v. as filed conditionally against him by 
that name, with notice to jilcad iu eight days, and no¬ 
tice of declaration was also in that name, 'llic defend¬ 
ant entered an appearance with the clerk of the common 
bails, and filed, in person, a plea of misnomer in abate¬ 
ment, that his name was Maurice Jacob Hertz, ^^'here- 
n]>oii a summons was obtained by the plaintiffs for leave 
to amend tlie l>ill and declaration, by substituting the 
true name. 'I'lie summons was attciulcd before Dam- 
jucr J. by counsel on both sides, when an order w as 
made to amend the bill and declaration as prayed, upon 
payment of costs; and the amendment was made ac¬ 
cordingly. 


llolrmjd in the last term obtained a rule nisi for set- 
tlng aside the proceedings for irregularity, or for dis^ 
charging the Judge’s order. And he cited Doo v. 
Putchcr {(i)^ and Corbett v. Pates (Z>), to shew that the 

C) 3 See also JDclstm v. Caum. ic East, 3x8. 

3 r. A>. 6C0. 

plaintifls' 
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phiintilTs could not Iiavc filed this declaration by the 
l ight niune because the defendant Iiad not appeared ; so 
neither shall tliey be at liberty to amend it. 


VV/r Attoyne\j-Gt:ucral and Marrrjal shewed cause and 
contended that it was a familiar ])ractice after a jiloa of 
misnomer to allow the party to amend his declaration; 
only this being a practice usually conducted at chambers, 
instances of it were not frecpient in the books. And 
they relied on Owens v, Duhois and Foot v, Frons (6). 
Also in llc.v \, J'Alames{c), axid .Re.r \\ Scawai’t! [( 1 )^ iu\ 
amendmcjit was ailowcti in a criminal suit. So in Mad-^ 
dock V. tiammcl (c) an amendment %vas made in a penal 
action after the time limited for bringing a new action 
had expired. And per Holt C. J. in Cojo JVilbra- 
hant (y ), if the defendant had pleaded a pica in abate-' 
inent, it might be reasonable to allow an anundment. 
The cases of Doo v. Bidckcr and Corbett v. Bales only 
<letermiiied that it was an irregularity in the party by 
his own act to rectify liis original mistake in the subse¬ 
quent proceedings; but it seems that even that is allowed 
by tlic practice of the Common Pleas (^'^). Aiul as to 
the irregularity, there is none, if the Judge^s order be 
good. 


1815. 


Mestakr 

agninst 

Hertz. 


Park and Holroijd. contra, urged the want ofany sufli- • 
cient precedent for this anieudmenl, and that if it should 
be .‘illo-wed, all jileas of misnomer will be set asi^Ie. It 
is true the plaintifls might have declared by the right 
name after the defendant appearcil (k), but as they have 

{a) 7 r. 7?. 6<jS. 

lb) Cited in Jicx v. Ellamcst CiU.tcmp. Ilirdxv. 44. ft) I';id. 4», 

C) a Str. 739. (f) 7 55- (/) Salk, so, 

{g) Symmers v. lE’ason, l Jios. ir Eull. lOg, 

{h) S>99 V, JitthhiTf 3 T.B.Cit. 

II h 2; not. 
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Mf.stakr 
fj^ainst 
liicK'i a. 


not, the defendant’s appearance shall not prejudice him, 
because he was bound to appear in order to plead the 
misnomer («), otherwise judgment would have passed 
»Tgainst him (b). And now that he has taken advantage* 
of the misnomer by plea, the plaintills sliall not by after¬ 
wards amending save the error, and place the defend¬ 
ant in a worse condition. And here the amendment 
is in effect to give the })!aintitf a new action after the 
time limited l<)r bringing an action is expired (r). In 
Jjeparu v. (jcrmahi (?/), which was a bill against one ns 
Knt., to which he plcadeil that he was Knt. and Bart., 
I lie Court refused leave to amend, because nothing to 
amend by, and the defemlant had taken advantage of the 
fault. And so here tliere was nothinj; to amend bv when 
the declaration was filed, and the defendant has taken 
advantage, S-ie. So in liuclcsom v. Hoskins (c), per IToU 
C. J., we cannot put a deceit on the defendant, and 
malic his ph'a false vhen it was true. In Garnn'x. Ari^ 
tJerson ( / ) the Court recognized the authority oiLcpara 
V. Oermain, and upon a difference tiiken, that there w’^as 
something to aiiumd by, made the amendment. So in 
OiVCTis V. Dubois the defendant had appeared by his right 
name before declaration, therefore there was something 
to amcml by; and probably that might be the case in 
Foot V. Drons; and Sijnwiers v. Wasou has been consi- 
‘dered otherwise in Ddanop v. Cannon (g). Then if the 
.Judge’s order be good, still there is an irregularity, be¬ 
cause the order is only for amending the declaration 


(<j) Binficld V. B-Taxwell^ l^"£iistf 159. 

(/’) Oak.'cy V. Gihs, 3 East, 167. 

(t.J It si cmed to he a^rcciJ on both sides that the plaintiffs were out of 
time to bring a ficbU action, though it did not appear in the affidavits. 
i^cl) I 50. Sulk. if) Str. n. 

(£ ) 10 Etis/, 3*8. 


and 
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and not the writ; and the permitting the plaiiitifis to 
amend, only places them in the same situation as if thtiy 
had declared originally by the right name; but that 
would have been irregular, and the dei'endaiit might 
have set aside the proceedings at any time. Drhtg 
V. Dicicnson. (e) 


1815. 


MksT AKH 

iiga'vist 
HtR'i :£. 


Lord Erj.F.NnoRO co 11 C. J. In every case of amend¬ 
ment an advantage is taben irom one j)artv which he 
belbre })ossessed; therefore if that were a sullicieiit 
ground for refusing this amendment, the C\)nrt could 
not in any instance allow any amendment. The ad¬ 
vantage to be obtained is more or less according to 
different cases; and in the j)rcsent, it certainly goes to 
a very important extent; because a refusal to amend 
will prevent any action at all from being brought. In 
what situation do these plaintiffs stand ? They have 
described the defendant by a wrong name, liaving })er- 
haps heard hinicallcil by that name once or twice. But 
that would not be suHicieiit to maintain an issue u})ou 
the misnomer; because whetluT his name be so or not, 
depends not upon one or tw'o occasions, but on a plu¬ 
rality of times that he may have been so called. Per¬ 
haps they might have doubts upon a matter not lying 
within their own cognizance, but they venture to call 
him into court by a })articular name. The tlefendaufe 
appears, and being in court pleads a misnomer; and 
then the plaintiffs, having something given them to 
amend by, apply lor leave to amend, instead of encoun¬ 
tering the peril of an issue which probably would have 
turned out against them, and would have been conclii- 

(rf) II Ei;st, ^^S» 

H h 3 


sive, 
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siv.c(r/). Is this application warranted by precedent? 
I find by Hex v. JUlamcs Lord Ilardnsiclcc not at all 
doubting but that amendments miglit be made in civil 
causes, whatever might be tlie case in criminal suits. 
And is not this a civil cause ? I understand by criminal 
suit to be meant an indictment or intbnuation. This hs 
not the loss a civil suit because instituted for the king as 
well as tlie subject. Therefore we find this warranted 
by the prolalum of law as liir back as the time of 
Lord llarxhi'icicc s and the doctrine of amendments has 
been of late more liberal, aiid practised with greater 
latitude than formerly. In Dover v. Mestaer (Jj) we find 
that the party was allowed to amend, and was thus let 
in to try the merits for which he would have been other¬ 
wise too late. That was a penal action, and he would 
have been shut out of all available cause of iiction if the 
amendment had not been allowed. And the present 
case seems to come within the line which IjcrjiTciice J. 
there took as the line which had been drawn in former 
cases, namely, “ that where there has not been any un¬ 
necessary delay (and here it does not appear that there 
has been any) on the part of the plaintifli in the prose¬ 
cution of a penal action, the Court will allow an amend¬ 
ment as in other cases, the cause of action being the 
same.” Now here the cause of action is precisely the 
same, whether the name of the defendant be Moses Isaac 
or Maurice Jacob. The Court, in allowing the plaintiffs 
to amend, make compensation to the defendant by giv¬ 
ing him the costs of his plea, and to the plaintiffs they 
afford an opportunity of not being totally excluded from 
tlie merits. Considering the extent to which amend¬ 
ments oi this sort have been allowed, the present seems 

t") Sec T/Vifi Pract. 6^8. jtli ed. 4 435. 

II to 
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to me to come within the practice, and the principle 
laitl down by Lord IlardiQicJce. 

Le Blanc J. This is an amendment souijht to be 
iiijide in a civil action. And I think the lino has been 
properly laid tlown in Dox>cr v. Mestaer, that where no 
time has been lost, so as not to keep a penal action im- 
])roperly lian<rin«-over tlic Iicad of the defendant, the 
Court will give leave to amend in this as in other civil 
actions. Here flic [)arty luis not been liarasscd by any 
improper delay of the plaintiffs. Tlu‘y have sued him, 
as it appears, by a wrong name: tliat was a fact, which 
was not in their knowledge, but peculiarly in that of the 
defendant. U2)on the defendant’s appearance by liis 
(rue name, ap})lication is made to amend. I do not see 
any diilerence between an application to amend the 
name and to amend any other part of the declaration. Ap¬ 
plications of this sort have been made and allowed, both 
at chambers and in court, where the amendment went 
to much more material facts, such as dates or sums for 
which the action was brought. The next point is, if 
after this amendment there will not still be an irregu¬ 
larity. It is said the amendment will not cure it; be¬ 
cause it will stand the same as if the plaintiffs themselves 
had made the alteration. But that is not so; because 
the bill and declaration will be right, and there will bo 
an appearance entered on the record by the right name. 
It seems to me, that this amendment is warranted by 
the authorities; and that it wdll not be subject to the 
same objection as if the plaintiffs had sued out the writ 
by a wrong name, and afterwards of themselves declared 
against him by the right. 

Pc 7 ' Curiam^ («) Rule discharged. 


1S15. 


Mks-iaik. 

a^a'nnt 

H£K 1 :k* 


(rt) Dmnpicr J. was absent from indispooltlon, and continued absent 
during the whole term. 


TT 1 . 



CASKS IN HILARY TERM 


45 ^ 

1815. 


^ucsdny, 
yiiii. a4Lli- 

A policy ofas- 
Miiancc on 
fifiijlit and 
jroodb, per sl)ip 
ii.iDK'd, at and 
from Portr.cufio 
London, iVi^rrnnl- 
cd to j.i/7 OH or 
h'fore the T.'ith of 
October, and on,» 
the a6‘>.h the 
ship drop, eJ 
down from 
Port naif with 
at: iiiiompl.to 
CiCW for the 
voyao.-, and 0:1 
the readi¬ 

ed idee, 
which vva; ih.c 
iieatest place 
whcr;.‘ ;.Iie could 
r'btain a ' Icai ■ 
'.nice, and theie 
completed her 
crew, and on 
the 2yth ob¬ 
tained lier clear¬ 
ance, and sailed 
the next day. 
Held that the 

tiroppinjr down 

from Portnaf 
to i^tcbcc on 
the i6th was 
not a compli¬ 
ance with the 
warranty. 


Ridsdale and Others against Newnham. 

/^SSUjSlPSJl’ upon a policy of assurance, datetl 
5lh inne 1810, upon freight and goods, })or 
ship Essaj/, at and from Portnciif to London, to return 
3 per cent, jfrcmiiini for convoy, warranted, to sail on 
or hi fore the 2 ^th of October. At the trial before Lord 
FMcnhoruugk C. J. at the last London sitthigs, tlie case 
was this: 

Tile ship was loaded at Port netf which lies alfoiit 30 
uiiles above (fjujhec, upon the river iSV. J^aiercnce. I'Jit re 
is no cnstoni-hoiise at Portneuf nor can ships clear out 
at any place higher np the river than (\iicbix\ On the 
26lh of October the ship, under the coinmaiul of the 
male, and with about 30 nioii on board, some of whom 
had been engaged in lofidiiig lior, and the rest were 
})art of her erevv, 'tlie wliole being a siiHicient crew i'or 
river navigation, though not for the voyage, drop})cd 
down iVoni Portneuf to (Quebec, w'hich place she reached 
in the evening of the 28th. In the mean time the cap¬ 
tain had gone thither to get his papers from the cus¬ 
tom-house and other oiliccs there, and received his 
sailinir instructions from the commodore there on the 

t O 

27th, At (E^cbcc the ship discharged the extra men, 
and took in others to complete her crew for the voyage, 
which then consisted of 19 men, and on the 29th the 
captain obtained his clearance. On the next day the 
ship, iu)t being able to get a pilot before, followed the 
convoy down the river, whicli had left Quebec on the 
28th, and eau'c up with it in the course of that 
day about 30 leagues below Qicebec, which is very Uir 

i 5 w ithin 
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within tlie port of Qiicbrc, tlie limits of the port extend*- 
iii^ many leagues below "i’hc ship was ai'ter- 

wards captured olf tlie Islc-q/-Wight, 

Jlis Jxirdship was of opinion lliat the sliip had not 
sailed in conijiliance with the warranty, and the plaintills 
were nonsiiiLcd. {a) 


1815. 

Rid^dai.i: 

agaii.st 

Nlwmiam. 


'r/iv. Aiiomcij-Xh ncrdl moved for a new trial, njion 
the ground tiiat this b('ing a poWcyalandfrom Portneuf, 
it was enough to satisly the warranty that the ship 
broke ground from Portiu:iij on or before the particular 
day. It Vv’a.s not a warranty to sail from (iimher on or 
beibre the dav: aiul therefore if llicre was a beginning 
to sail liaau Poitncuf in the nsu;d way of sailing from 
that place, on or before the day, the warranty would bo 
-ati-lied, altliongh the shiji’s clearances were not ob¬ 
tained until a day after, because it app».‘ars she could 
not obtain them before her arrival at Quebec, And he 
put tlie cas(‘ of a policy at and from a particular place 
with a warranty to sail on a particular day in company 
with a first-rate man of war; would it not be a coiii- 
plianc<^ with such warranty, if the shij) sailed on the 
day and joined company with a first-rate man of war 
at the first place that a man ul’ war of that description 
could ride, although that might be after the day? If it 
w^onld, tliat sheivs that a compliance with the w arranty, 

accordino- to the natural and usual means that the as- 
o 

snred lias of complying with it, is snflicieiit; and 
therefore, in this case, the sailing from PortnetiJ'hii^ovc 
the particular day, and procuring the clearances at the 

(a) See 4 Ciiiiip. N. C. m. 


fh'st 
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1815. 

Ridsdalb 

ttgahist 

N* WN HAM. 


first place the ship was able to procure them, though 
after the day, is well enough. 

Lord Ellenborough C. J. I thought the warranty 
contemplated a sailing upon the voyage, and that the 
ihip^s dropping down from Portneuf to Qtiehec without 
her complement of men, shewed that that was only 
preparatory to the voyage. The policy being, at and 
from, there is no doubt it attached at Portneuf^ but 
according to the reason of the thing the policy must be 
taken distributive, and “ warranted to sail on such a 
day” must mean to sail on her voyage, that is, when 
the ship could get her clearances and sail equipt for the 
voyage. 


I^E Blanc J. Does not the warranty amount to 
this, that the ship shall sail on or before the day upon 
her voyage ? 

Bayley j. Although the policy attached at and 
from Portneuf^ yet when the 28th expired witliout her 
sailing in compliance with the warranty, there w^as an 
«ad of the policy quoad the voyage. 


Rule refused. 
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The King against the Justices of Hertford- 

SllIUE. 

justices, at a special sessions on tlie 20tli of 
June inaile an oi*ilcr, by which tlicy ordered a 
public footway to be diverted aiul turnetl; and upon 
the 4th of following inatlo another order, by w'hich 
they ordered the old footway to be stopped up. Ap¬ 
peal against tliesc orders was made at the next Michael¬ 
mas quarter sessions, and not at the Midsummer quarter 
sessions, which were lioldcn on the i ith of,7///^, on which 
account tlie Justices dismissed the appeal. Anil now, 
upon a rule nisi for a mandamus to the justices to enter 
coiitinuance!^ to their next quarter sessions, &c., the 
question w'us if the aj)peal was made in time, 

Irolloj^Ci who shcw'cd cause, contended that that 
ijucstion depended iqion w hether the time for appealing 
was to be reckoned Irom the date of the first or the 
second order. If from the first, the party ought to 
have appealed to the Midsummer sessions; if from tlie 
second, lie admitted there was not sufficient time to give 
the ten days notice required by the statute («), And 
he arffued that the time ought to bo reckoned from 
the first order, because the first order comprehended 
every thing which was contained in the second, and 
therefore the second was perfectly unnecessary, and the 
justices, after making the first, were functi officio. 
And that, he said, would appear by a reference to the 


^Tuesday, 
Jan. 24th. 


If two justices 
make an order 
for d iverting 
and turning 
a public foot¬ 
way, and after¬ 
wards an order 
for stopping up 
the old foot- 
W’ay, the party 
gtieve<I may 
appeal to the 
quarter sessions 
against the last 
order, though 
he be too late to 
appeal against 
the hrst. 


19th 


(4) 13 G. 3. f. 78. j. 19. 
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'i'hc King 

the jiKstrcc^ of 
H Kni-IORD- 
SlilRL. 


sc’ctioii of stat. 130.3.^.78., wlicre the order 
icr divxTting, turning, and stoj^piiig up iijjnblic footxmy 
is treated as all 0110, and an ajjpeal is given to the party 
grieved against such order. And yet the form of such 
order, as given in the schedule No. 21. is only “ that it 
be diverted and turned,” as in this case. And it far¬ 
ther appears that in the case of a highxauy, where the 
legislature intended that the order for diverting and 
turning should be distinct from that for stopping up, 
separate enactments are made in the 16 and J7th sections 
lor each of those several jjurposes, and there are also 
distinct forms in the schedule. Nos. 16 and 18., appli¬ 
cable to each. From which it is plain that if the stop¬ 
ping up a footway wxrc not meant to be virtually in¬ 
cluded in the order for diverting and turning, there 
wouUl also have been a separate enactment arul form 
applicable to that. Wherefore he concluded that the 
time lor appealing shoidd be from the first order. 


HullocJc and Bourchier^ contnl, denied that the order 
for diverting and turning included the stopping u}), for so 
long as there is only an order for diverting and turning, 
the public have a right to go along the old Ibotway; and 
here the justices have made a separate order for the 
stopping up, and the iplh section expressly gives an 
appeal, where any footway shall be ordered I0 be 
stopped up; so that if the appeal be out of time for the 
first order, it is good for the second. 


Ai\d, jper Curiam^ The gravamen as to the public is 
the stopping up, but the appeal must be confined to the 
latter order. 

Rule absolute as to the appeal against 
the order for stopping up. 
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Moir against the Royal Exchange Assurance 

Company. 

D EBT upon ji policy of assurance, dated 19th iSV/;- 
Icnibcr 1811, on the sliip Ncplime, lost or not lost, 
at and IVoni Mrntd to the sliip’s port ol‘ discliarijje in 
I'ln^land, free of capture and seizure and the consc- 
tjuencos of any attempt tliereof in the port and roads of 
lt>adin^, ‘n'lirrat/ird to drparl on or' hcforc the of 
iSepteniber llien i.Mslaiit, N. S.” Loss bv perils of the 
seas. At the trial Ix ibre Lord Elh tdroroiinh C. J. at the 
last London sittings, the case, as it appeared upon ad¬ 
missions, wastliis: 

The ship Iiaving completed licr loading at Meniel^ 
obtained her clearances on the 9tli of September 
iHii, at the custom-house there, and sailed on her 
voyage; but. belbre she got out of the harbour Mernti 
the wind cluinged, and conlinnijig adverse, she was 
obliged to come to an anchor, ‘-.iid was detained until 
after the 15th ox SeptemLey within the harbour’s mouth. 
She afterwards sailed and w'as lost. And the ({uestion 
was, whether the warranty to depart on or before the 
15th September had been complied with : in support 
of which. Bond v. Niilt {a), Theliisson v. Ferguson {h\ and 
Wright V. Shijfncr (c) were cited. But his Lordship 
took a distinction between a w arranty to sail^ and a w'ar- 
ranty to depai'L viz. that the latter meant tliat the ship 
fhould be out of the port; and tljereupon he dii’ected a 
nonsuit, (d) 

fa) Coivp. 60J. {i) Di*z> 346. 

(t) II Edit, 515. ^ Camph. N.P. C. 147, 

Ssc 4 CufupJ* .AT. P% C, 84* 
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1815. 


2 ith. 


Policy of asiiir- 
ance on .ship at 
aii(> (loni Jlfe- 
mel to tJio ship’s 
port of tlis- 
chaijrc in Eng- 
^lar.d, Wturantd 
to deport on t r 
htjore a partiru- 
inr doy. Ht. Id 
that this wai- 
r.irity required 
not only that 
tlie ‘Iiip should 
set .sail on the 
voyage, hut 
that she should 
be out of the 
port on or be¬ 
fore the day; 
gnd therefor* 
where she set 
sail on the vi y- 
age before the 
day, but was 
detained within 
the hat hour 
adverse winds 
until alter the 
day, this was 
not a compli¬ 
ance with th* 
warranty. 


Topping 
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Moi» 
agnir.st 
the Royal 
Exchange 
Assurance 
Company. 


Topping moved to Rct aside the nonsuit, and con-^ 
tended that the word depart differed in no respect from 
the word sail; and if so, when the ship once broke 
ground upon her voyage, there was a beginning to de¬ 
part; and the interruption would not alter the case, 
because the warranty had already been complied with. 
And he said, if the words had been depart Jrom^ tliat 
would have made it more susceptible of the coiistriie- 
tion adopted at the trial, than it now is, because that 
miglit have implied that the sliip should (|uit the port. 
But a ship may fairly be said to depart the moment she 
sets sail upon lier voyage. 


Lord Eixenborougii C. J. I was of opinion at the' 
trial that there w^as enough to bring the ease within the 
authorities cited, if this had been a \varranty to sail. 
There was a sailing abundantly proved. But to depart 
raist's a question of grammatical construction. A war¬ 
ranty to depart on or before a particular day, is I think 
a warranty to be out of t!ie port on or before that day. 
The object seems to be, that the voyage should be com¬ 
menced out of the port by that time. The language of 
the underwriter amounts to this: I will be answerable 
for all perils upon the high seas, but let the vessel be 
well out of Memcl by the 15th oiSeptanherr 

Le Blanc J. The argument is, that to depart h 
no more tlian to break ground upon the voyage; 
but I do not know' how to construe a warranty to de- 
))urt otherwise than as a warranty to depart from the 
port. 


Baylev 
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Bayley J. By substituting the word depart for sail,* 
it seems to have been intended to vary the risk. 

Rule refused. 


Girson against Dickie. 

^SSUMPSIT for the arrears of an annuit)'. The 
plaintili* declares in the first count, that at the 
time of making the promise, &c. she lived and co- 
habitetl and for a long s'lace of time had lived and 
cohabited with tlie defendant, and that before the 
making the promise the defendant had received of her 
to8/. bank stock, and lool. sterling, and that certain 
<lilK:ronces had arisen between them; whereupon the 
defendant agreed, in ease the plaintili' and defendant 
should sejiarate, lliat he, the delbndaiit, would pay to 
one J. S. for the piaiiUiff^s use the value of the io8/. 
bank stock and lool. sterling, tloducling the value of 
loo/. 3 per cent, consolid. bank annuities, and xwutd 
allow thf’ 3c/. per ann. during her life, bp 

quarierlij payments, provided the plaintijjij'rom and aj'tcr 
such separation^ should continue single, and did not co¬ 
habit with one Z>. G. or any one else. And the plaintiff 
avers that she anti the defendant did separate, &c. 
and tliat from the time of such separation she hath 
continued single, and hath not cohabited with the said 
X), G. or any one else, and tliat 67/. io5., for two 
years and a quarter’s arrears of the said annuity, be¬ 
came due, which the defendant refused to pay, See. 
flea nou assumpsitt A verdict having been found for 

the 


4^3 
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25ill. 

An agreement 
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allow plaintiir, 
wilh whom he 
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separate, an an¬ 
nuity for her 
life, provided 
she should con¬ 
tinue single, 
was held a valid 
agreement. 
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1815. the plaintilij it was moved by Heath, in arrest of jiidi^- 
incut, tliat the agreement set forth in the declaration 

CJinsov . , ” 

ivi^aunt was void; first, because the allowance of tlie annuity 
in ease of separation was by way of induccnicnt to tlio 
})laintiff to continue the illicit coliabitation; adly, be¬ 
cause the annuity was only to continue provided the 
plaintiff should remain single. Sic. which was there- 
fe.rc in restraint of marriage. And lie coinparcHl it to 
the case of v. Peers {a), wh.ere an agreeimnt by 

the defciulant not to marry any other jimson than tlic 
plaintifii or to forfeit 1000/., was adjudged ill. 


But, Curiam, the agreement is well enough ; for 
tins was no more than a gift to the plaintilfnjion con¬ 
dition that she should live sole and chaste, which is 
a condition in daily use in provisions made for a wife 
during lier widowhood. It was not like the case 

c*? 

cited of a forfeiture to be incurred by tlie party in 
case he married, but wavS an original gift witii a con- 
iiition annexed; and cujus est dare ejus est disponere; 
it was a voluntary compensation by way of maintenance 
made to the plaintiff for the injury done her by their 
past illicit connection, but it is qualified with a condi¬ 
tion that if she should maiT}’’, and tliereby acipiire for 
herself a maintenance, it should cease. And as to 
the first objection, they said, that so far from its being 
an inducement to her to continue the cohabitation, 
it was rather an inducement to separate. 

Rule refused. 


(.;) 4 Burr. 111^. 
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The King, on the Prosecution of Kimberley 
and five others, agaimt The Inhabitants of 
Taunton St. Mary. 


JNDICTMENT for not repairing a highway lying 
within the parish of Taunton St, Mary^ which was 
found at the quarter sessions, and removed by certiorari 
into this court at the instance of the defendants, in-on 
the usual aifidavit («), and tried at the summer assizes 
iox Somersetshire^ 1813, when the defendants were con- 
victet!, by consent, upon the counts for a horse and 
foot-way, and acquitted upon those for a carriage-way. 
Upon a rule nisi for paying o\er 156/. 2s. 3^/., being the 
taxed costs, to the prosecutors, the question was, whether 
they were entitled under stat. 5 W. ^ M, c. ii. s. 3., 
which gives “ reasonable costs to the prosecutor if he be 
the parly grieved^ or be a justice of tlie peace, &c., con- 
stable^ &c. or any other civil officer, who shall prosecute 
upon the account of any fact committed or done^ that 
concerned. Mm aS (>fficer to prosecute or presentT Kim¬ 
berley claimed as constable, and the others as parties 
grieved. As to Kimberley^ it appeared that he, together 
with the other prosecutors, presented the bill against the 
road in question to the grand jury at the sessions. At 
that time Kimberley was constable for the manor of 
Taunton Deafly which manor comprizes as well the 
parish of Taunton St. Mary as 12 other parishes, and 
has two constables, who are appointed annually for the 
manor^ one at a court leet in Apily and the other at a 

( a ) Sec s M . c , 11.1.6. 13 G. 3. c. 78. f. *4. 

VoL. III. I i «0ltFt 


1815. 


Thmdaft 
Jan. 26th. 
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■were held en- 
titli'd to cohts 
under stat. 
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removed by 
certioraii, for 
not repairing 
a highway, one 
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the manor 
within which 
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lay, the others 
as parties griev¬ 
ed, llicy having 
used the way 
for many years 
in passing and 
icpassino front 
their homes 
to the next 
market-town, 
and being 
oirligcd, by 
reason of the 
want of repair, 
to take a more 
circuitous 
route. 

Upon indict¬ 
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repairing a 
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fight to repair 
may come in 
question, so 
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pai isli to re¬ 
move it by cer* 
ttorari, though 
the parish plead 
not guilty only* 
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court leet in October, The usage has been for the con¬ 
stable chosen at the April Icet to act only within a cer¬ 
tain district of the manor which comprizes seven of the 
parishes, one of those parishes being Taunton St, Mai'p, 
and for the constable chosen at the October loot to act 
within the remaining district; but both are chosen and 
sworn for the whole mam)r generally, without any spe¬ 
cification of districts. Kimberley was appointed con¬ 
stable at the October Icet 1811, but, as it was sworn by 
the deputy steward, was authorized and compellable to 
act, if required, over the whole manor, notwithstanding 
the above division of duties, and was directed by the 
said deputy steward to view the road in question, and 
present the same if out of repair; and he did accordingly 
view and present the same as above stated. As to the 
other prosecutors, they appeared to be persons living in 
the neighbourhood and in the constant habit of using 
the way for many years before it became foimdrous, in 
passing to imd from Taunton their nearest market town, 
and that since, they had been compelled to take a Jess 
commodious and more circuitous route thither by half 
a mile and upwards. 

Pdl Serjt., MoorCy and Horner^ who shewed cause, 
submitted that the prosecutors were not entitled to 
costs; and they grounded their argument upon the 
opinion of Bullcr S. in Ilex y. Sharpness {u\ that the sta¬ 
tute 5 W, ^5* M, had always been construed as strictly as 
possible. And upon that they argued that the 3d sec¬ 
tion did not apply to this case, because it speaks only of 

prosecutions on account of any fact committed or done, 

\ 

(«) % T. R> 48. 


whereas 
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whereas this prosecution is for a fact -omittetl, not 
committed, for it cannot with any grammatical accu¬ 
racy be said that a parish lias committed the flict of 
omitting to repair. Also the 3d section, by the words 
“ such writ of certiorari,” seems to be confined to 
such presentments and indictments as arc mentioned in 
the preceding sections, which do not comprize indict¬ 
ments or presentnu'iits for not repairing highways, but 
they are provided for in the 6th section, which is silent 
as to costs. And it appears by stat. 13 O. 3. c. 78. 
s, 64, that llie awarding of costs upon indictments or 
presentments Jbr not repairing highways is p,iven to the 
Court b(*fore whom tlie same are tried, wherever the 
same shall appear frivolous, which would have been nuga¬ 
tory in all cases of certiorari, if the 5 IV. ^ M.r.ii. s. 3. 
already gave costs to the party grievetl. At all events, 
Kimberley is not #*ntilled, because this was not a fact wliich 
concerned him as oflicer to jirosecule, for it does not 
concern a constable to present highways; as appears 
from stat. 13 Cr. 3. c. 78. s. 24. whicii empowers justices 
of the peace to make pi'cscntments, and the sessions in 
relief of the justice to order the prosecution to be car¬ 
ried on at the public expcnce, but makes no mention of 
constables; whence it is plain, that the statute did not 
intend that a constable should present, otherwise it 

would have named and extended the same relief to 

• 

him. And granting that a constable may present, 
yet .Kimberley is not the proper constable in thii 
instance, because the highway does not lie within 
his district, but within the district of his fellow- 
constable ; and by the usage each constable acts within 
bis own district only, though he is appointed for the 
manor; and usage iu the case of a manoi’-constable, who 
19 not appointed by the common law, but by custom, 19 

I i 2 thff 
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the best interpreter of what his jiirisdictiori is. Then 
as to.liis being the prosecutor of the indictment before 
tile grand jury, Rex v. Kettleworth (a) shews that he 
must be an officer whom it concerned to prosecute as 
well as prosecutor, before he is entitled to costs under the 
stat. IE 4 * at. With respect to the other prosecutors, 
it does not appear that theirs is any thing more than the 
common grievance, viz, that they must either pass over 
a foundrous way or go another. But that was clearly 
laid down by Lord Ellenborough C. J. in Rex v. Incle-^ 
don {b) to be insufficient to constitute any one a party 
grieved. In Rex v. IViUiamson (e) there was something 
more, for there the prosecutor had used the way for 
some years before the stopping up. Another objection 

is, that a certiorari was not grantablc in this case, be¬ 
cause by stat. 22 Car. 2, c, 12. s. 4. the removal of in¬ 
dictments for not repairing highways is prohibited be¬ 
fore traverse and judgment given thereon, and the stat. 
5 W, 4 * M. c. 11. s, 6. relaxes that prohibition in such 
cases only where the right or title to repair may come 
in question. But that could not come in ({uestion in 
this case, because by pleading not guilty only the parish 
have admitted their liability; if they had meant to deny 

it, they should have pleaded specially that others were 
bound to repair. 

Lens Serjt. and C. F. Williams, contra, contended 
that the construction put upon the word “ committed,'^ 
in the statute of W, 4 ’ M, was too critical, and that 
it was more reasonable to construe it to mean any 
offence (which word occurs in the same section) com¬ 
mitted as well by a negative as positive breach of 


{«) 5 r.JR. 33. 


{}) AnlCy vol. i. *71. 


(c) 7 r. R. 3 »- 

duty. 
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duty, which is within the same mischief. And as to 
the stat. 13 G. 3. c. 78. s. 64. they said it was passed 
diverso intuitu, viz. to empower the Court before whom 
the indictment is tried to give costs, where cither the 
prosecution or defence shall appear to bo frivolous; 
which may well stand with this provision in the statute 
of W, 4* for costs to be paid by the defendant upon 
a certiorari. Then as to Kimhcrleij^ supposing he had 
not a general authority as constable to present, still it 
appears that in this instance he was specially appointed 
to do so, for being chosen and sworn and compellable 
to act for the whole manor, he was directed to view 
and present the road, and he did so; therefore he was 
fetrictly in the execution of his duty. And so this case 
is not within the authority of Hex v. Sharpness, be¬ 
cause that turned upon the distinction, that it was not 
the duty of the prosecutor as a justice to prosecute, but 
that he prosecuted like any other individual. And 
what BuUer J. said as to the construction of the stat. 
W. 4 * must be taken with reference to that distinc¬ 
tion, namely, that the statute shall not be construed 
to make acts done by the justice in his natural capa* 
city, as if done by him in his judicial capacity; but he 
cited a case from Basingstoke where the clerk of the 
peace, who carried on the prosecution, had been al¬ 
lowed costs, because it xras his duty to draw up present¬ 
ments of constables. Thus it appears that he did not 
mean that the statute should in all cases be construed 
strictly, and Lord Kcnpmi, in Bex v. Ketileworth, has 
laid down a difierent rule, which is the more reason¬ 
able. As to the other prosecutors, it will be found 
that every circumstance of peculiar grievance belongs 
to them which belonged to the prosecutor in Bex v, 

I i 3 Williawn 


1815. 


The King 
against 
The Inliabi- 
tants of 
Taunton 

S'l. Mary. 



CASES IN HIEARY TERM 


47° 


1815. 


The Kin’O 
against 
The Inliabi- 
tants of 
Tauniom 
St. Mary. 


iWlliamson^ and those circumstances were held sufficient 
to constitute him a party grieved. And the answer to 
the last objection is, that the right or title to repair might 
come in question in this case, and that is proved by the 
fact, for the delbnce at the trial was, that non user was 
a destruction of the right; but that was over-ruled. 


Lord Lllencorougii C. J. As to the right to re¬ 
move this indictment by certiorari, there certainly is, 
under the statute of JV. A/., which I take to be a re¬ 
peal of the statute of Cf/r. 2., a riglit to remove by cer¬ 
tiorari, w'herc the title to repair may come in question. 
And as far as these defendants could do it they have 
availed themselves of that right, by making the proper 
affidavit upon which a certiorari in these cases is usually 
granted; but if there could be no case where a Certiorari 
would lie upon an indictment against a parish for not re¬ 
pairing, I do not say that such an affidavit would give the 
Court jurisdiction. But in all cases, as it seems to me, 
though the indictment be against a parish, and they 
plead not guilty, yet the right to repair comes incident¬ 
ally in question, inasmuch as the obligation to repair 
arises out of the question whether it be a public highway. 
It is a first step to the determining whether it be a public 
highway, and whether that character belongs to it or not, 
to make inquiry as to the right to repair it. It appears 
to me, therefore, that in point of law, as w'ell as upon 
the fact sworn to by the parties, this is an indictment 
upon which the right or title to repair may come in 
question. If this be so, the statute of PV, ^ M. has in 
this respect repealed the statute of Car. 2. Then the 
question is, whether these prosecutors are entitled to 
costs, some of them as being clothed with the character 

15 of 
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nf parties grieved, and the other as an officer prosecut¬ 
ing on account of a fact that concerned him to prose¬ 
cute and present. As to the latter it is objected that 
by a certain partition ol* duty between the two con¬ 
stables of this manor, which has existed by immemorial 
custom, one of them has superintended one district, the 
other the other, and that this highway is without the 
district of the ])rescntiiig constable. But the answer to 
that is, that the manor comprehends the whole, and the 
duties of each are co-extensive with the whole, thouirh 

' O 

for purjmses of convenience they may be in the habit of 
partitioning their duties. If there was any neglect of 
duty in any part, it would be no lawful excuse for either 
to say, we have partitioned our duly, and the neglect 
arises in my colleague’s district, and not in mine; tho 
answer would be, you are not the less constable over 
the whole .manor, because you have a co-constable 
associated with you. It appears then that ho is cer¬ 
tainly to be considered as an officer whom it might 
concern to prosecute. But it is saiil that he must be 
an officer whom it concerns to prosecute for a fact 
committed or done, aiul that this is a })rosccution for a 
non-feazance only, not a rnis>feazance. But I think that 
is an argument drawn from construing the words of 
the statute too nicely and critically. The statute, by 
the words “ any fact committed or dt)ne,” means any* 
matter, si quid accident, not any affirmative fact ex¬ 
clusively. In like manner, as it has been observed by 
my Brother Lens^ the word offence is used in the same 
section, not in its affirmative and original sense only, 
as derived from offendo, to strike against, but in a 
sense which comprehends offences of non-feazance also. 
Therefore the statute includes an officer prosecuting 
for an offence of non-feazance,. such as it concerns him 

1 i 4 to 
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to prosecute. And here it does concern liis duty to 
see that a place of public transit is open to the public, 
and kept in repair; lest the jiublic, if it should become 
foundroiis, should have to pass along a more circuitous 
way. Then we conic to the question, whetlier the rest 
of these prosecutors be parties grieved. Certainly a 
person does not answer to the character of a party 
grieved, wlio is only in common with the rest of the 
subjects inconvenienced by the nuisance; but here it 
appears that these persons have, by reason of their 
local situation, a peculiar grievance of their own. For 
living in the neighbourhood, and having been in the 
constant liabit of passing to and fro on this higliway, 
they have been obliged to abandon it, and take a more 
circuitous route, in their transit to and from the nearest 
market town and their habitations, which is a peculiar 
personal grievance beyond that which afibets the public 
at large. So that here it appears is a constable who 
prosecuted on account of a fact committed, which it 
concerned him to prosecute, and there are parties 
grieved wdthin the meaning of this act of parliament. 

to tlie question whether the act is to be construed 
strictly, in conformity with what was said by Bullcr J. 
or as a remedial law, according to the opinion of Lord 
Kenyon in Hex v. Kettleworth^ if it be necessary to put 
' those authorities in competition with each other, I caii-i 
not help inclining rather to the reasoning and under¬ 
standing of the statute adopted by Lord Kenyon^ It is 
extremely beneficial to the public that these laws sliould 
be enforced, and that the subjects should be encouraged 
in enforcing them whenever they fairly bring themselves 
within the description in the statute of an officer or 
'p2LViy grieved, by obtaining an indemnity from the 

I costs. 



IN THE Fifty-fifth Year of GEORGE III. 


473 


costs. I therefore think this is a case where the in¬ 
dictment might be removed, and where tlie parties arc 
intitled to costs. 

Le Blanc J. This was an indictment found at the 
quarter sessions against the inhabitants of the parish of 
Taunton St. Mari/ for not repairing a highway, wliich 
was removed by certiorari by the defeiuiants, upon an 
affidavit filed by them, stating that on tlie trial of the 
indictment, the question wlicilier the parish were liable 
to repair, and the right t() repair, would come in issue. 
Upon this statement simply I should think it sufficient 
to say that the defendants could not now insist that this 
is a case in which the indictment ought not to have been 
removed. But there is another answer to any such ob¬ 
jection, namely^ that in every case of an indictment 
against a })arish for not repairing a highway', although 
the general issue only be pletuletl, the inquiry whether 
it be a public or private way necessarily brings into <jues- 
tion whether the parish be liable or not to repair, because 
if >t be a public way', the parish will be liable; if pri¬ 
vate, they will not. In this way' it may fairly be said 
upon the general issue to be a question in which the 
right to repair may come in question. Then the ques¬ 
tion is, whether assuming timt the defendants had a 
right to remove this indictment by certiorari, the prose¬ 
cutors arc entitled to costs. One of them it appears is 
a constable of the manor of Taunton DeaUy who is sworn 
in for the whole manor generally, though for conveni¬ 
ence sake the two constables are in the habit of dividing 
their duties, and acting only within certain districts. 
Part of their duty is to look to the repairs of the high¬ 
ways within tlie manor, and this prosecutor, it appears, 

was 
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was directccl by the steward to lake the proper measureji 
for presenting the road, if upon his view it should be 
deemed out of repair. That part of the case therefore 
falls within the statute of IV. 4 * Af., it appearing that the 
constable was an ollicer within whose duty it was to 
prosecute, and that he prosecuted on account of a fact 
committed or done. But that wall come farther under 
consideration presently. The other prosecutors are par¬ 
ties living in the neighbourhood, and their road lies over 
this highway to their nearest market-town, and all state 
by’ allidavit, that in consequence of its being out of repair 
they are obligetl to go a more circuitous way by half a 
mile in order to reach the market-town. And the ques¬ 
tion is, whether these persons are not entitled to costs 
as parties grieved; wdiich brings it to a question upon 
the 3d section of the stat. 5 IV. 4 * M. That section pro¬ 
vides “ that if the defendant prosecuting the certiorari 
be convicted of the offence, the Court shall give reason¬ 
able costs to the prosecutor, if he be the party grieved, 
or be a justice of the peace, mayor, baililf, constable, 
&c. or any other civil officer, who shall prosecute upon 
the account of any fiict committed or done that con¬ 
cerned him as officer to prosecute.” Now as to this not 
being a prosecution on account of a fact done, it is 
oViservablc that according to the words of this clause the 
person who prosecutes, as a justice of the peace, con¬ 
stable, or other officer, as well as those who prosecute 
as parties grieved, are all placed under the head of per¬ 
sons w'ho prosecute on account of any fact committed or 
done. Therefore, as far as respects the nature of the 
offence prosecuted, every authority which shews that a 
justice of the peace or officer is entitled to costs, is likewise 
an authority to shew that the parties grieved wdll be so en¬ 
titled. Ashhurst J, considered, in Ilex v. Sharpness^ that a 

justice 
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justice of the peace, who by virtue of his authority pre¬ 
sents a road upon view, would bo entitled to costs. He 
says, “ if a justice of the peace were to present a road, 
and that presentnicnt were afterwards turned into an in¬ 
dictment, the justice would be entitled to costs.” He 
therefore considered that a justice would be entitled to 
costs, if he were to present a road o.iit of repair. But the 
justice could only be so entitled as a person who prose¬ 
cuted for a fact committed or done. So in llcoc v. Kettle- 
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xmrlh it was held that a justice of the peace w'ho indicted 
a road out of repair was cntiLlcd to costs as being within 
the statute; and yet in no respect was that an indictment 
on account of a fact committed or done, anv more 
than in this case; it was merely for a non-repair. And 
the words of the statute being just the same, whether it 
be a justice of the peace or a party grieved who prose¬ 
cutes, it follows from this that a party grieved would be 
ecpially entitled upon such an iiulictment. Then do 
these persons stand in the situation of partic's grieved, 
or only as part of the public. If they are to betleeracd 
merely a part of the public, they will not come within 
the description of parties grieved ; but it appears that 
they are persons whose occasions have required them to 
pass continually to and fro upon this highw'ay for a 
great length of time, and that they have been obliged, 
in consequence of the want of reparation, to go half a 
mile farther about. They are therefore peculiarly in¬ 
convenienced, and the Court has determined in other 
cases, that where a road is stopped up by which persons 
who were in the habit of using it are prevented from 
using it, and obliged to go round, such persons are 
parties aggrieved. What difference does it make, whe¬ 
ther a person is prevented from going along the road by 

a tree 
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a tree being laid across it, or by its being suffered to be 
out of repair through negligence ? It is to him equally 
a peculiar grievance. Witii respect to the clause in 
the 13 Geo. 3. which empowers the Court before whom 
the indictment is tried to give costs, that is only in cases 
which are totally out of the purview of this act. That 
clause was framed with a view of enabling the Court 
before which the indictment was tried to allow costs, 
whether that was the court of sessions or any other 
court; it has nothing to do with costs upon a certiorari. 
It appears to me therefore that the prosecutors in this 
case are well entitled to their costs; one as constable 
within w'hose province it was to prosecute,. the others 
as parties gi'ieved who prosecute for an act committed 
or done; inasmuch as the cases relating to prosecutions 
by justices of the peace, &c. could only have been deter¬ 
mined as they have been, upon this construction, that 
an indictment for the non-repair of a road was an in¬ 
dictment on account of a fact committed or done. 


B^ley J. I am entirely of the same opinion. It 
would be useless and a waste of time to go over the 
same ground, where it has been so fully gone into by 
my Lord and my Brother Le Blanc. I shall therefore 
only notice one particular, namely, what has been in¬ 
sisted upon in respect of the words, “ such w-rit of certi¬ 
orari,’" in the 3d section of tlie stat. W. M. It has been 
said that they apply only to such cases of certiorari as are 
mentioned in the preceding section; and that in the 
preceding section a certiorari to remove an indictment 
for not repairing a highway is not mentioned, but that 
is pi:oYided for afterwards. But it must be observed in 

answer 
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Baylis agamst Mary and John Dineley. 

T)EBT on bond. Upon oyer of the bond and con¬ 
dition, which was a joint and several bond by the 
two defendants in tlie penal sum of 100/., conditioned 
for the payment of 50/., with interest, &c., M, Dinelcjj 
pleads non est factum. J, Dineley pleads that at the 
time of making the said writing obligatory he was an 
infant within the age of 21. Replication, that » 7 . Z)., 
after the making of the said writing obligatory, and be¬ 
fore the commencement of this suit, to wit, on, &c., 
attained his age of 21, and afterwards, and before the 
commencement of this suit, to wit, on, &c. assented to 
and ratified and confirmed the said wanting obligatory. 
Demurrer, assigning for cause, that it is not alleged in 
the replication that J, D., after he attained his age of 
21, resealed the said writing obligatory, or rc-delivered 
the same as his act and deed, and tliat it is not set forth 
in the replication in what manner or by what means 
J. D. is supposed to have ratified and confirmed the 
said writing obligatory, and also that the plaintiff hath 
not made profert of any deed or writing whereby the 
said writing obligatory is supposed to have been ratified 
and confirmed, &c. 


Triilay, 

"Jan. 27th. 

Dfbt on bond 
wiili a penalty* 
plea iiiiaiicy; 
replication, 
fh.it after the 
making of tite 
bonJ and be¬ 
fore commence* 
nicnt of the 
suit he attained 
his full age, and 
afterwards, and 
before the suit, 
assented to and 
ratified and 
confirmed the 
bond: Upon 
special demur¬ 
rer, held that 
the replication 
was ill, for an 
infant cannot 
give a bond 
with a penalty 
for the pay¬ 
ment of in¬ 
terest ; and un¬ 
less he be estop¬ 
ped by feme act 
at full age of as 
high authority 
as the bond, he 
shall avoid it. 


Camphelly in support of the demurrer, argued that 
the replication was primae impressionis, being without 

a pr«- 
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• a precedent in any book of entries or pleadings. It 
was also ill both in substance and form; in substance, 
because this bond, being void ab origine, cannot be 
ratified in any way; in form, because if it could be ra¬ 
tified, it should have been shewn in what way the 
defendant ratified it. That the bond of an infant, if it 
be with a penalty, is void, appears from many autho¬ 
rities, viz. Coni, Dig. Enjant, C. 2. Bar. Ahr, Infancy, 
I. I. BnlLN.P, 1^2, Ayliff s, Archdale {a), and 
lavel V. Clare if). Then if this bond was originally 
void, it follows that it cannot be made good by con¬ 
firmation, because confirmation implies the existence 
of the })articiilar thing to be confirmed. And it seems 
from Edmunds v. Burton (c), that a promise after full 
age to pay a bond given during nonage was held good 
to maintain assumysit, which shews that the bond was 
not ratified by the promise; and though it was there 
said that the bond was not void, but voidable, it appears 
to have been intended by that, not that the bond was 
not ipso facto void, but only that it could not be avoided 
upon non cst factum or nil debet. And to the same 
end the language of the Court in Thompson v. Leach (r/) 
is extremely strong, for the Court put the grants of 
infants, and persons non compos, as parallel, and that 
a surrender or grant of a rent charge by an infant, is 
not voidable, but ipso facto void. And then they add, 
that In all the cases cited, where it is held that the 
deeds of infants arc not void but voidable, the meaning 
i«, that non cst factum cannot be pleaded, because they 
have the form though not the operation of deeds, 5 cc. 

(«) Cro,Eliz. QIO. (i) 85. 

(c) Ciicd in Stone V. Cro. Eliz. \%T, (i; 3 310, 

There- 
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Therefore,” say the Court, “ if an infant make a 
letter of attorney, though it be void in itself^ yet it 
-j;i;»ll not be avoided by pleading non est factum, but 
: > • ving infancy.” So bonds given upon an usu- 

r- i' : . iinoiiiacal, or gaming consideration, which are 
ips' ; »c:to void by tlie statute, must nevertheless be 
avoiiied by pleading, and in that sense may be saul to 
be voidable. This expression, therefore, thus ex¬ 
plained, is not at variance witli the argument that this 
bond was originally void, which by the above autho¬ 
rities it is shewii to be, and so cannot be rati lied; where¬ 
fore the replication is ill in substance, ft is true that 
a replication like the present has been sustained in as¬ 
sumpsit; but lliat was upon a distinct groiiiui, viz. 
because the words ratified and confirmed iin})orted a 
new promise (a). And in Thriipp Fielder [h\ Lord 
Kemjon said, that he sliould require evidence of an ex¬ 
press promise after full age. But here neither a nevr 
promise nor a new delivery would make this bond good 
which was originally void. 2dly, The replication is 
ill in point of form, because it tenders no fact in issue, 
but only matter of law, for whether or not the defend¬ 
ant ratified and confirmed the bond is a mere conclu¬ 
sion of law'to be drawn from the circums^taiices; the 
circumstances, therefore, ought to Iiave been set forth 
in the replication. 


1815. 


Baym* 

against 

DlNtLST, 


Abbott^ contra, agreed that if the bond was originally 
void, it could not be made good by conllrmation. But 
he took this distinction, that if a deed be made by a 
feme covert it is merely void, but if by an infant it is 

(«) Cohen V. Armstrongs antCt vol. i. 715. (J) % Esp. N. F. C. 6%Z. 

void- 
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voidable only; and In some cases it is not even Voidable 
by an infant, as if he give a single bond for neccssa-^ 
ries (a ); alitor if it be with a penalty, for then in the 
language of Litt. s. 259., it serves for nothing, and 
ma^ be avoided \ or, as Lord Coke expresses it, the 
obligation shall not bind him {h). Granting then that 
this bond, by reason that it is with a penalty, did not 
bind the defendant, but that he might avoid it, it fol¬ 
lows that he might also confirm it, because that which 
is void only at the election of the party, may, if he 
does not elect to avoid it, be made good. In Tapper 
V. Davenant (c), a promise at full age iij^on the same 
contract for which an obligation was given during in¬ 
fancy was held without consideration, for the obligation 
was only voidable and extinguished the contract. So 
in Ashfteld v. Aslijield{d\ it was resolved that if an 
infant make a lease for years rendering rent, it is only 
voidable, and if he accept rent at full age, he cannot 
afterwards avoid it; which resolution was afterwards 
affirmed on error. So if an infant continue in pos¬ 
session, after his full age, of lands leased to him during 
his infancy, he affirms the lease, and shall be liable to 
the arrears of rent incurred before (e). Then if this obli¬ 
gation be capable of being affirmed in any way, the 
replication is well enough in form, because it must be 
taken upon demurrer that it was affirmed in the way it 
might lawfully be, and the Court cannot decide against the 
replication without holding that in no possible way can 


(a) JRussd Y. Lce^ i Lev. 86. (b) Co. Litt. I7Z. a. 

(c) ^ Keb- 798. S. C. Bull. N, P. 155., where it af$pears to have 
been a single bond, and supposing a chariot and horses to have been 
necessaries, vvould not have been voidable. 

(d) Sir fy. yones, 157. 

(e) X Enfants, (K). Cro. y. 316. a Buis. 69. 


an 
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an infant, after full age, affirm such an obligation as tlw 
present. 

rx)rd Ellenborough C. J. In the case cited of the 
infant lessee it was equivocal in the constitution of that 
estjitc whether it was not for his benefit; a possession 
was given him, and a right to the estate, therefore it 
was equivocal whether it might not be for his benefit; 
and then he continues after full age, and adopts it. In 
the case of the infant lessor, that being a lease render¬ 
ing rent, imported on the face of it a benefit to the 
infant, and his accepting the rent at full age was conclu¬ 
sive that it was for his benefit. But how do these au¬ 
thorities affect a case like the pi*eserit, where it is clear 
upon the face of the instrument that it is to the preju¬ 
dice of the infant, for it is an obligation with a penalty 
and for the })ayment of interest? Is there any authority 
to shew, that if upon looking to the instrument the 
Court can clearly pronounce that it is to the infant’s 
prejudice, they will nevertheless suffer it to be set uj) 
by matter ex post facto after full age ? In Keane v. 
lioijcot (a) I find it laid down by C. J. that some 
contracts of infants are nuTcly void, namely, such as 
tlic Court can pronounce to be to their prejudice.” 
And in Fhher v. Mowhraij (n) it was decided, that if an 
infant give a bond conditioned for the payment of in- , 
terest, it avoids the whole security, for an infant cannot 
give a security for thepaynuMit ofintcre‘st. In Zonc/i v. 
Pat'sons (c), where this subject w as much considered, I 
find nothing which tends to shew that an infant may 
bind himself to his prejudice. It is the privilege of the 


(c) 3-Btfrr. 1794. 
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(a) 

VoL. III. 


(*) 8 E^sty 330. 
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infant that he shall not, and we should be breaking down 
the protection which the law has cast around him, if 
wc were to give effect to a confirmation by parol of a 
deed like this made by him during infancy. Unless 
there be something amounting to an estoppel in law of. 
as high authority as the deed itsclfj wc cannot surrender 
the interests of the infant into such hands as he may 
chance to get. It appears to me that we should be 
doing so in this case, unless wc required the act after 
full age to be of as great solemnity as the original 
instrument. 


BayleyJ. In Co. Lit. 172. a. the distinction is 
taken, that “ an infant may bind himself to pay for 
his necessary meat, drink, apparel, necessary physic, 
and such other necessaries, and likewise for his good 
teaching or instruction, whereby he may profit himself 
afterwards; but if he bind himself in an obhVation or 

O 

other writing with a penalty for the })aymcnt of any of 
these, that obligation shall not bind him.” 

Per Curiam^ Judgment for the Defendant. 


FrUuj, Plummer and Others against Wildman. 


Where a ship 
in the course ot 
her voyage was 
run foul of by 
anoth er ship 
and damaged, 
and the captain 


^^SSUMPSIT for contribution to a general average, 
for work and labour, and for money paid. Plea, 
general issue. At the trial before Lord Elktiborough 


was in consequence obliged to cut away part of the rigging and to raturn to port to 
repair tijc damage and cutting away, without which the ^ip could not have prosecuted 
her voyage, or safely kept the sea : Held that the expences of repairs, so far as they 
were absolutely nccessaiyto enable the ship to prosecute the voyage, but no further, and 
of unloading the goods tor the purpose of making the repairs, were a general average. 
Secus the master's expences during the unloading, repairing, and reloading, and crimp- 
age to replace deserters during the repairs. 


10 


C.J. 
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C. J. at the London sittings after Lrinity term 18 ii, .a 
verdict was found for the plaintiffs, subject to the opi¬ 
nion of the Court upon a case, tlie material facts of 
which arc as follow : 

The ship Camh idge^ of which the plaintiffs were the 
owners, sailed on the 2dth of Ajn il from Kingston in 
Jamaica^ where she was loaded, with a cargo for Z/0«- 
c/wi, consisting of sugars and rum, a part of which 
belonged and was consigned to tlic defendant by bill of 
lading deliverable to him in London^ he paying freight 
with primage and average accustomed. A day or two 
after the ship sailed, and while she was in the prosecu¬ 
tion of her voyage, she was run foul of by a brig, which 
was unavoidably driven .'igainst her by the violence of 
the wind and weather, by wdiicli accident her false stern 
and knees were broken, and the master was in conse¬ 
quence obliged to cut aw’ay part of the digging of her 
bowsprit, and to return to Kingston to repair the da¬ 
mage sustained by the accident and the cutting away. 
The ship could not have prosecuted her voyage, nor 
could she have kept the sea with safety, without return¬ 
ing and repairing. Upon her return the cargo was 
necessarily rclanded and warehoused, in order that such 
temporary repairs might be done as would enable her to 
prosecute her voyage, and the master, tow’ards defray¬ 
ing the expellees, sold 12 hogsheads 3 tierces of sugar,, 
and two puncheons of mm, one of which was part of the 
defendant’s consignment, and was sold for 15/. When 
the repairs were finished, the remainder of the cargo 
was reloaded, and the ship proceeded to London^ and 
delivered it to the defendant and the other consignees. 
After the ship’s arrival in London she underwent a more 
effectual repair of the damage, the expeiice of which the 

K k 2 plain- 
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plaintiffs did not include in their claim for contribution, 
but tlic}^ claimed in respect of the sums disbursed by 
them at Jamaica in consequence of the accident. The 
particulars of the disbursements in respect of which the 
jdaintiffs claimed, contained, amongst others, disburse¬ 
ments for pilotage into Kingston on the ship’s return; 
for surveying and ascertaining the damage, and repair¬ 
ing the same, smith’s and carpenter’s work, and for 
materials; for wharfage and cooperage on landing and 
stowing the goods during the repairs; for reloading; 
for the master’s t'xpcnces 5 dollars per diem during the 
unloading, repairing, and reloading; for crimpage to 
replace deserters during the repairs, &c. And the ques¬ 
tion made was, whether this was a case of general ave¬ 
rage ; and if it were, to what extent, it being agreed that 
when the Court should pronounce the rule, if they 
sliould be of opinion that the defendant was liable to 
any part, the amount should be settled by arbitration. 
If the defendant was not liable beyond 15Z., for which 
his puncheon of rum was sold, a nonsuit to be entered. 


Martynl for the jdaintiffs, upon the question whether 
this was a case of general average, contended that it was; 
and he took the rule to be this, that whatever expence 
may have been incurred for the necessary safety of the 
w hole concern, and for the general purpose of the voy¬ 
age, is a matter of general average. And he cited a 
passage from JBeawes Lex Mercatoria (a) to this effect, 
that w’hen a ship is forced to enter a port to repaii;* 
the damage she has suffered in a storm, being unable to 
continue her voyage without apparent risk of being lost, 

(#) 166. 


in 
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in such case the wages and provisions for the crew, fi’oin 
the day it was resolved to seek a port to refit, to the 
day of her departure thence, with all charges of un¬ 
loading, reloading, pilotage, and every other expence 
incurred by this necessity, shall be brought into a 
general average/' Which passage is cited by Ihdler J. 
in Da Costa v. Newnham (a), and seemingly approved of; 
and there it was held, that if a ship is obliged to put 
into j)ort to repair for the safety of the whole concern, 
the charges of unloading, reloading, and taking care of 
the cargo, ami also the wages and provisions of the 
workmen liired for the repair, were a general average. 
Now here the ship could not iiavc prosecuted her voyage 
witliout returning to port, wliich was tor the general 
safety, and the plaintiffs only claim contribution for the 
expellees of such return, and in respect of such tempo¬ 
rary repairs and expcnces incident thereto, as were ne¬ 
cessary I’or enabling the ship to resume and perform 
the voyage. And tliercforo this claim is like that 
in Da Costa v. Newnham, and may well stand with the 
principle, that an injury occasioned by mere sea-damage 
shall not be the subject of general average, 

Ilolro^d^ contra, argued that the damage occasioned 
by the ship’s running foul was a particular average, 
being a mere sea-damage, the repairing of which pro¬ 
perly belonged to the ship-owner, and was not the sub¬ 
ject of general average. And though the cutting away 
the ship’s tackle, if proved to have been done for the 
preservation of the ship and cargo, might become a 
general average (6), yet there is no such proof here; 
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(4) zT.ii!. 413. 


{b) See Jiirkky v. Fresgrave^ I Easti 220. 
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non constat that the cutting away the rigging of the 
bows})rit was necessary for the general safety, it might 
be done to save the bowsprit, but the loss of the bow¬ 
sprit would not necessarily have endangered the cargo. 
With respect to the expences incurred by the necessity 
of the ship’s return, the doctrine of Beawes is not war¬ 
ranted by the authorities, or the modern writers upon 
this subject («). It is true that in the case of the Copen^ 
hagen (b). Sir IE Scoii alloweil the expence of unload¬ 
ing the goods to be a general average, but that was 
because it was for the common benefit, as well for the 
preservation of the cargo, as the repair of the ship. 

Lord Ellenborough C. J. If the return to port 
was necessary for the general safety of the whole con¬ 
cern, it seems that the expences unavoidably incurred 
by such necessity may be considered as the subject of 
general average. It is not so much a question whether 
the first cause of the damage was owing to this or 
that accident, to the violence of the elements, or the 
collision of another ship, as whether the effect produced 
was such as to incapacitate the ship, without endanger¬ 
ing the whole concern, from farther prosecuting her 
voyage, unless she returned to port and removed the 
impediment. As far as removing the incapacity is 
concerned, all are equally benefited by it, and there¬ 
fore it seems reasonable that all should contribute 
towards the expences of it; but if any benefit ultra the 
mere removal of this incapacity should have accrued 
to the ship by the repairs done, inasmuch as that will 
redound to the particular benefit of the ship-owner 


(/') I RoK Adnu H. 394. 

only. 


(a) Marsh. Insur.s^sj. 2d edit. 
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only, it will not come under the head of general aver- 1815. 
age; but that will be a matter of calculation upon the —— 

mi ft f • • PlUMMF.R 

adjustment, ihe amount 01 the expeiices ol repairing against 
to be placed to the account of general contribution Wilomaw 

must be strictly confined to the necessity of the case, 
and the arbitrator will have to determine how much 
was exptmded upon such repairs as were absolutely ne¬ 
cessary to the enabling the sliip witli her cargo to pro¬ 
secute the voyage; and for so much, and no more, the 
defendant will be liable to contribute. As to the 
charge for the captain’s cxpeiiccs tluring the unloading, 
repairing, and re-loading, the ship-owner must bc^ar 
the captain’s cxpences in port, and criinpage must be 
disallowed, it docs not come under general average. 

Le Blanc J. I think the necessary expcnces of re¬ 
pairing the ship to make her fit to prosecute the voj^age, 
may come under the head of general average, but no 
farther than that. It will therefore be a question of 
calculation in settling the amount of general average, 
how much was absolutely necessary for enabling the 
ship to pursue her voyage, and all beyond that will be 
set down to the account of the ship. The miloading 
may be general average if it were necessary in order to 
repair the ship. 

• 

Bayley J. I doubt whether the repair of any parti¬ 
cular damage could be placetl to the account of general 
average, inasmuch as it is a benefit done to the ship, and 
if the captain could make it a general average, by putting 
into port to repair, it* would always be his interest to 
endeavour to do so. If however the repairs were merely 
such as were necessary to enable the ship to prosecute 

K k 4 hor 
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IiCT voyage home, and were afterwards of no benefit 
to tlic shij), such rt^pairs I think would properly come 
under a general average. Therefore deducting the 
benefit, if there be any, which still results to the ship 
from this repair, the rest may be placed to the account 
of general average. 

Judgment for the Plaintiffs. 


Friday y Davies aii;ainst Hawkxxs. 


Where a num- 
bci of persons 
made subjciip- 
tions, and form¬ 
ed themselves 
into a company 
for brewing ale, 
ike. and enrered 
into :i ilccd, by 
which it was 
agreed that the 
conduct of the 
busim-ss slionid 
be confided to 


J N assum})sit for goods sold and deliverctl, and the 
general issue, there was a verdict for the plaintiff 
at the J^ondon sittings in Michaelmas term 1813, for 
161/. I4ii. 6d. subject to the opinion of the Court on a 
case reserved, the material facts of which were these: 
In 1807 a number ol persons, about 600, associated 
together as a company, and made subscriptions, which 
subscrij)ti<ais were dividotl into sliarcs of 50/. each, for 


two persons, 
and the trade 
carried or. in 
their names, 
and that they 
should be trus¬ 
tees fertile 
company so far 
that the rigiit 
of action for 
f:oods delivered 
should be in 
them, and all 
actions for ale, 
&c. delivered 
should be 


the purpose of establishing ti brewery for ale. See. under 
the name of the British Brewery. The subscribers en- 
tcretl into a deed which contained, among others, these 
provisions: that the shares should be transferable, &c. 
the purchaser executing the deed, and binding himself to 
observe the regulations. Sec. contained therein; that a 
‘ committee to be appointed should have power to make 
rules, orders, and bye-laws, subject to confirmation by 


brought in their names, and all ale, &c. delivered should be considered as their pro¬ 
perty, See. and that the diicctors for the time being should have power to regulate 
the general business of tlie company, and that general quarterly meetings of the mem¬ 
bers should be holden: VIcM that one peison only could not be appointed at a general 
quarterly meeting, upon the recommendation of the directors, to conduct the business 
in place ot the two pcisons urtginully appointed under the deed, unless such alteration 
Was made by the consent of, or after notice to all the subscribeis; and therefore plain¬ 
tiff, vho fiad been so apjioinu without the consent of or notice to defendant, who was 
an originil ‘ul)»cribcr and executed the deed, could not maintain assumpsit for ale of the 
company delivered to defendant. 


14 


a ma- 
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a mjyority of the [iroprietors at a general meeting; 
that the conduct of the business of the brewery should 
be confided to two persons who shouhl be styled 
brewers, and the trade should be carricul on in their 
naiiies, and they should be trustees for the company so 
far that the right of action ibr goods delivered should 
be in them, and their names should be used in all ac¬ 
tions and contracts, &c. and in particular all actions 
for ale or other articles delivered should be broimiit 

O 

in their names, and with that view .all ale and other ar¬ 


ticles deliverctl should be considered as their property, 
and the bills of parcels should be in their names, &c.: 
that the directors for the lime being should have power 
to direct aiul regulate the general allairs and business 
of the company: that a general meeting of the mem¬ 
bers of the company should be holden every quarter. 


The defendant was an original subscriber, and still 


holds shares, and was for some time a director, .and 


executed the deed. At /irst two persons were ap¬ 
pointed the brt'wers, but they having withilrawn, the 
directors recommended to the general quarterly meet¬ 
ing to appoint only one, and that the plaintiff should 
be appointed. Tlu? subscribers accordingly appointed 
the plaintiff the brewer, and lie has continueil such ever 
since. 'Fhe plaintiff in that capacity delivered to the 
defendant, at dilFercnt times, several tjuantities of ale, * 
brewed for the company. No bills of parcels were dc- 
delivered, but the deliveries, as they were made, were 
entered in a book kejit by the defend.ant, upon which 
was inscribed British Ale BrewT^ry. The detendant 
paid money on account from time to time at the 
compting-house of the brewery, and to the coUecting- 
clcrks when they called, taking printed receipts, in- 

titled. 
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titled, “ British Ale Brewery,” and signed by the 
clerks who received the money. In some instances the 
receipts were expressed to be for Davies and Co. The 
plaiiitiff”s name alone was entered in the books of the 
excise, and he was personally answerable for the duties, 
and all contracts for malt, hops, &c. were made by him 
in his own name. The plaintiff’s name, with the 
words “ and Co.,” was upon the drays, harness, &c. 
and the draymen received their orders entirely from 
him. TIic action is brought with the consent of the 
committee. 

The question for the opinion of the Court is, whe¬ 
ther the plaintift' is entitled to recover; if the Court 
shall be of that opinion, the verdict is to stand, subject 
to a reference; if not, a nonsuit is to be entered. 


Pollock for the plaintiff made two points: ist, that 
the formation and existence of this company was not 
contrary to stat. 6 G. i. e. 18. s, 18.; because in order 
to bring it within the scope of the statute it must tend 
to the common grievance of great numbers of the sub¬ 
jects; and the mere circumstance of the shares being 
transferable is not enough to shew that it did so tend. 
And upon this point he cited Hex v. Wehh [a), and Pratt 
V. Hutchinson {h); and distinguished Hex v. Dodd (c), 

' inasmuch as there the project appear ed by the prospectus 
to be mischievous. 2dly, Which was the only point ar¬ 
gued contra, that the plaintiff was the proper person to 
maintain this action. He said that if the two brewers 
originally appointed had continued in their oihee, and 
eaetcris paribus had been the now plaintijBrs, there could 

(c) y Must, 5 ^^’ 

havt 


(«) 14 Lust, /io 6 . 


(b) IS Last, SI 
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have been no doubt but that they would have been 
entitled, because the defendant beinff an original sub- 
scriber, and party to the deed under the provisions of 
which their appointment Avas made, and the property 
and right of action vested in them, would have been 
estopped from averring against his own deed that the 
property and right of action were not in them. Then 
if the two might have sued, it follows that the plaintilF 
may, because it appears that he was substituted by the 
consent of the whole body in place of tlie two, for 
the directors who had a general superintendance re¬ 
commended the substitution of the plaintiff^ and that 
was adopted at a general meeting. Or supposing the 
plaintiff’s appointment to be out of the case, still the 
defendant will be liable, because this was a sale made 
by the plaintiff to the defendant, and the defendant 
has accepted the goods, and therefore it shall not lie in 
his mouth to say that they were not the goods of the 
plaintiff^ especially where he does not shew that the 
company claim them as their property, or that he will 
be answerable to any other person if the plaintiff does 
not recover; on the contrary, it is plain that if he be not 
answerable to the plaintiff, he is not answerable at all, be¬ 
cause the company cannot sue him; and though the plain- 
till' may be accountable to them for the monies, that can 
make no difference to tlie defendant. And in Uoyd v. 
Archbawle (a), and Mamnan v. Gillet (6), it was deter¬ 
mined that the ostensible person who contracts is the 
proper person to sue, although other persons may have 
a share in the concern. And there is good reason for 
holding the same in this case, for otherwise the defend¬ 
er) % TmU, 324. [i) Cited % Taunt, 325. 
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1815. aiit will have the goods, and yet be liable to no one for 
the payment of them. 

1)AVI£S 
tig ui Hit 

Hawk I i Scarlet f, contni, urged that it was no reason because 

the plaintilV could not have'^ny other action, that there¬ 
fore he should have this. And it is a decisive objection 
to this action, that after the deed has specified that two 
persons should carry on the trade, &c. and have the 
right of action, the plaintiff alone has been substituted 
for the two, without the consent or knowledge of the 
defendant; that being such an alteration in the consti¬ 
tution of the company as neither the directors nor the 
general meeting, without the consent of all the sub¬ 
scribers, had authority to make. If it could be made 
by any means short of the consent of all the proprietors, 
it could only be by the committee for making bye¬ 
laws, &c. And he was proceeding but was stopped by 
the Court. 


Lord Ellenborough C. J. It is not stated that 
the defendant had any notice of the appointment of one 
only, or that he purchased the ale with a knowledge of 
any such alteration. As to the receipts given in the 
plaintiff’s name, they had also the w'ords a 7 i(l Co, at¬ 
tached, which indicated that the concern was not with 
•an individual only. I really do not feel how to get 
over this objection, however I may be disposed to make 
the party pay for what he has had. But here a change 
has been made in the constitution of this company 
which could not be made without the consent of the 
whole body of subscribers. It was such a substituted 
alteration in its constitution as required the assent of 
all. It docs not appear that the defendant acquiesced, 


or 
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or even knew of tlic alteration at the time of the pur¬ 
chase. Therefore 1 am afraid on this point alone it is 
against the plaintiff. 

Le Blanc J. It is impossible to assist the plaintiff 
unless the Court could see that this was a contract with 
him individually. 

Bayi-ey J. It is stated that the subscribers aj^pointed 
the plaintiff, if by that had been meant all the sub¬ 
scribers, it might have made a difference. 

Judgment of Nonsuit. 


The King against the Justices of the West 
Riding of YoiiKsiiiuE. 


^ RULE nisi was granted in last Ililanj term lor a 
mandamus to the justices to enter an appeal and 
continuances to their next general c|uarter sessions 
against a conviction by two justices of one Mcrji^soii, for 
an offence against the stat. 17 G. 3. c. 56. s. 14. The 
rule was granted upon the ground, as alleged by the 
affidavit of Maxvson, that the two justices liad not made 
known to him, at tlie time of such conviction, his right 
to appeal to the next general quarter sessions, as re¬ 
quired by the 20th section of the act, and that as soon 
as he was informed of it, which was sometime after¬ 
wards, he gave them notice in writing of his intention 
to appeal, and procured sufficient sureties for trying 
such appeal, but there not being any meeting of the said 

need not go on to inform him of the necetsary steps to be taken ii 

justices. 


1815. 


H.\W KIM. 


S,!turdait 
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5worn 
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the time of 
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pealing, they 
I order to appeal. 
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justices, or of any two justices, before the holding of the 
next general quarter sessions, he with, his sureties at¬ 
tended at Such sessions, and entered his appeal with the 
clerk of the peace; which appeal the justices at sessions 
refused to entertain, on the ground that he had not 
given notice of his intention to appeal at the lime of his 
conviction, nor entered into a recognizance, although he 
proved the service of the above notice, and offered to 
prove that his right to appeal was not made known to 


him as above, and tendered his sureties to enter* into 


the recognizance before the justices at sessions. 


Mon(l>Ty^ ^ Upon tlic rule coming on in Easter terra, it appeared 

that the affidavits filed by the justices in answer were 
dated and sw^orn before a commissioner of K. B., but con¬ 
tained no place in the jurat where sworn; and a preli¬ 
minary objection was taken to them on that account. 
On the other sitle, the case of the Keiinet and Avon 
Company v. Jones {a) was cited, where an affidavit to 
hold to bail, which was taken before a commissioner, 
omitted to state that he was a commissioner of K. B., 
and the omission w'as held immaterial. 


But per Curiam, it is the constant practice to state 
the place where the affidavit is taken, by which, one 
^ medium is afforded to the Court of referring to their 
records and ascertaining that the person taking it is a 
commissioner. In the case cited a venue was given, 
where, if the affidavit were false, the perjury was com¬ 
mitted ; but here non constat that the affidavits were not 
taken on the high seas. To dispense with these forms 
is only to get into uncertainty and mischief, and by a 


(fl) 7T.i2.45*- 


strain 
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strain of jurisdiction to help parties through'that which 
they ought to look to themselves. The rule was ac¬ 
cordingly made absolute. 

And now the justices returned, that they caused the 
appeal to be euteretl, ike., ami that upon the hearing it 
was proved to them that the two justices did make 
known to Mcvucson, at the time of his conviction, his 
right to appeal to the next general quarter sessions, and 
that MaXicson failed to prove that he gave them notice 
of his intention to appeal; on the contrary it was 
proved, that at the time the justices so made known to 
him his right to appeal, he waived any intention of ap¬ 
pealing, by replying to them, that he thought he had 
better pay the penalty; and that Mamon did not at the 
time of the conviction, or at any time before calling on 
the appeal, enter into a recognizance, &c. Wherefore 
the justices at sessions conceiving that they had no juris¬ 
diction ilesisted from entering into the merits, &c. 

Holrayd and Slavcly took exception to this return, 
that it w’as uncertain. They said the rule was, that the 
return to a mandamus shall be disallowed, if it be not 
certain and positive, for no answer can be given to 
it (a). And here the sessions were bound to shew with 
certainty that the convicting justices did all which the* 
law required of them; therefore it is not enough that 
they have shewn that the justices did inform Mawson of 
his right to appeal, because the law required them to 
inform him not only that he might appeal, but also of 
the necessity of giving them a notice in writing, as well 

as 
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1815. as of entering into the recognizance; and of that opinion 

- was Lord Keni/on in Rex v. Justices of Reeds And 

^avnhist^' tliougli it ajipcars tliat Maxesou declared before them, 
"vsCst* better pay tlie penalty, 3'ct that did not dis- 

Ruiiiijr of pense with the necessity of the iusticcs jj[ointf farther, bc- 

Youkshire. ^ ‘ ^ . 

cause it was not a waiver of the part3^’s right to appeal, 
and non constat that if he had been informed of the 
necessary steps to be taken to enforce that right, he 
might not have elected to pursue it. 

Lord Ellenborougii C. J. I low could it be ne¬ 
cessary for the convicting magistrtites to proceed, after 
the party had signified to them that he did not mean to 
apiieal? The argument is founded upon a supposed 
necessity of engrafting the observance of all the jirovi- 
sions of the statute, as they apply to another statti of 
things, as w as the case Rex Justices (f Leeds^ into 
this case, where the same reason for their observance 
does not exist. All that the statute positively requires 
is, that the justices shall make known to the person con¬ 
victed his right to appeal ,* thej^ did so, and if lie had 
thereupon gone on to signify his intention to appeal, 
non liquet that they would not also liave proceeded to 
make known to him the hirther stops that were to be 
taken by him; but why should they do so nugatory an 
, act as to inform him what he must do to appeal, and 
to enforce his right, after he had declined aiipealing, 
and waived his riglit. 

Per Curiam^ Return allowed, 

Scarlett and Tindal were for tlie Justices. 


(/j) 4r. ;?.583. 
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[815. 


The King against The Inhabitants of Mount 

SORREU. 


Saturday^ 
^an. 28 ch. 


^JPON appeal against an order of two justices, re¬ 
moving Henry Henfrey and Mary his wife from 
the parish of Burton Lazars to the parish of Mountsorrel^ 
ill the county of Leicester^ the sessions confirmed the 
order, subject to tlie opinion of this Court on the fob 


lowiiiff case: 

The \yj.w^ci' Henry in 1807, being under age, bound 
himself apprentice by indenture for seven years to a 
person residing in Mountsorrel^ the pauper and the 
master being the only parties to the indenture. When 
the pauper had served about a year, the master left his 
house and ran away for debt; in consequence of which 
the pauper applied to him by letter to give up the in¬ 
denture, and with the master’s consent the indenture 
was given up to the pauper by the person who had the 
custody of it; the term of seven years not having tlien 
expired, and the pauper being still under age. The 
consent of the pauper’s mother, who was his only sur¬ 
viving parent, was not asketl at the time ol making the 
indenture, or when it was given up. The pauper 
after the indenture was given up, and during the term 
for which the indenture was made, and while he was 
under age, hired himself as a yearly servant, and served 
the year in Burton Lazars, The Sessions were of 
opinion that the apprenticeship still continued, and 
that the pauper was not competent to hire himself, and 
therefore confirmed the order. 


Where an in¬ 
fant bound 
himself appren¬ 
tice for seven 
ycais by inden- 
tuff, to which 
indenture he 
and Ids master 
weie the only 
parties, and 
alter serving 
some time, in 
conseqiienee of 
tlie master’s 
running awtiy 
ard leaving 
him, procured 
the indenture 
to be given up 
to him with 
the m;*stct’s 
consent, and 
aftc! wauls, 

<hn itigtlie seven 
ycais, Idled 
IdiDSclf as a 
yearly servant 
uiid seived a 
year; Held 
that he acqi.iicd 
a s^’Ule'rnent by 
such hiring and 
service, foi it 
was lor the iu- 
fatu’s benefit 
under the clr- 
• curnstances 
tir.t he and his 
master should 
he at liberty to 
put an end to 
the indeniurc. 
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Dayrell and G. Marriott iii support of tlie order o( 
Sessions, contended that the pauper could not avoid 
this indenture so long as he was within age, upon the 
principle that all such contracts as an infant makes for his 
benefit arc only voidable by him at full age; and a 
contract of apprenticeship is for his benefit. For 
though in Bex v* Hiiidritig/iam {a) it was argued, upon 
a diversity taken in Co, Lit, 380. between matters of 
record done by an infant and matters in fait, that a 
contract of apprenticeship being a matter in fait, may 
be avoided either within or at full age, yet Lord Kenyort 
protested against its being taken for granted that an 
infant might put an end to a contract, which is so noto¬ 
riously for his benefit, during his minority. And in 
Maddon v. White (6), Butler J. inclined against the doc¬ 
trine in Co, Lit, So in Ex parte Davis (c), it was deter¬ 
mined, not that an infant might elect to avoid the 
indenture at any time, but that he might do so upon 
his coming of age. And if the law presumes that a 
contract of apprenticeship is for the infimt’s benefit, it 
follows that the doing away such contract must be pre¬ 
sumed to be to his prejudice, and therefore it would be 
incongruous to suppose that the law will suffer an infant 
to do such an act whereby he may prejudice himself. 
Therefore in Rex v. Austrey {d) it was held, that if the 
a^iprentice be an infant, his master cannot discharge 
the indenture by his consent alone. And if a discre¬ 
tion were left to an infant to be exercised according to 
circumstances, it would be liable to frequent abuse. 
Here there was no necessity that he should act upon 

(a) 6 r.R. 558. {h) a r,R.i6i). 

tc) s 7*5* t'O *'• C.441:* 

hit» 
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his own discretion, because he might have applied to 
two justices for his discharge, (or) 

Lord Ellenborougii C. J. Is not this a case in 
which it was clearly for the benefit of both parties that 
the indenture should be put an end to ? The master 
had run away, and was no longer in a situation to 
afford instruction or maintenance to his apprentice. 
Therefore if the indenture had continued, the conse¬ 
quence must have been that the apprentice would have 
remained in a state of ignorance and starvation. If 
that were a state for the benefit of the infant there 
would be something in the argument. But as it is, 
the parties have done that for themselves which the 
magistrates, upon application to them, would have or¬ 
dered to be done, they have discharged themselves of 
the indenture which was burdensome to both parties. 
Under these circumstances I am of opinion that it was 
competent to them to discharge themselves of each 
other, since the continuance of the contract would cer¬ 
tainly have been of no benefit to the master, and as 
certainly would have been prejudicial to the apprentice. 
The benefit of the infant is to be regarded, and in 
looking to that one cannot but see that idleness, and 
the probability of extreme indigence, were the neces¬ 
sary consequences of continuing the indenture, from 
which the magistrates would have interposed to relieve 
him, I therefore think that we do not indulge any 
mischievous discretion in the infant, when w’e permit 
him to redeem himself from such a probable state of 
indigence and idleness. Then if this be so, the pauper 
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is not necessary 
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have been no ' 
proceedings for 
four terms after 
verdict. 


was no longer precluded from entering into another 
service thwi while his indenture continued. 

Le Blanc J. In Rex v. Hmdringham the master 
and apprentice did not consent to the indentures’ being 
delivered up, or cancelled. 

Baylev J. I consider the case of Rex v. Hindrmg- 
ham as having proceeded upon the ground that it was for 
the infant’s benefit that the indentures should continue. 
Here we are in a case, where it was notoriously to the 
prejudice of the infant that the indenture should con¬ 
tinue; therefore I think it was in the power of the 
master and infant together, by vacating the indenture, to 
dissolve the contract. 

Order of Sessions quashed. 

Mart'yat^i Bcatwlerky and Phillipps were against the 
order of Sessions. 


May against Wooding. 


'JpHE cause was tried, and the plaintiff obtained a 
verdict, in Easter tevm 1811, and no farther pro¬ 
ceedings were had until last term, when a rule for judg¬ 
ment was entered, and judgment was signed accord- 
ingly. 

Rule nisi in this term to set aside the judgment for 
irregularity, upon the ground, that there having been 
no proceedings for four terms after the verdict, a term’s 
notice .^ as requisite. And rule M» 4 Ann, was re¬ 
ferred to. 


Cumoood^ 
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Cw'Uoood, who shewed cause, denied that that rule 
applied to proceeding after verdict. 

Marry at contra insisted, that although the rule did 
not in terms apply to this case, yet there was the same 
reason for the practice as well after verdict as before, 
the reason being, that the party shall not be bound to 
watch the proceedings for more than a year. And he 
referred to rule C. P. E. 13 G. 2. which is general, 
and was made to explain an ancient rule, “ that in all 
cases in which there have been no proceedings for four 
terms, &c., the party who desires to proceed again, 
shall give a term’s notice to the other of such pro¬ 
ceeding, &c.” 

But per Lord ELLENSORoudH C. J. The reason of 
the rule is this, that while the matter is still in contro¬ 
versy, the party should, after so long a lapse as four 
terms without any proceedings, have notice, that he may 
prepare himself, but when the matter has passed in rem 
judicatam by the verdict, the same reason does not 
apply. The rule of this court therefore relates merely 
to interlocutory stages of the cause. No instance is 
stated where it has been carried farther, and there is no 
analogy to aid this case. The party may come within 
four days after the rule for judgment, and move, if he 
has any thing to allege, in arrest of judgment. 

Per Curiam^ Rule discharged* 
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Tuesday, CuRLiNG atid Otliefs af^alnst Chalklen and 

Others. 


Debt on bond 
made by C. and 
his sureties, 
with a condi* 
tion reciting 
atat 27 G. 2. 
c. 38., and that 
C. (four years 
liefoie the date 
of bond) was 
appointed by 
the cl)iirch\var- 


JI^EBT on bond, dated the 21st of July 1810, by 
Chalklen and the other two defendants as his 
sureties, in the penal sum of 1000/. The plaintiffs 
set forth the condition in the declaration, which 
recited that by stat. 27 G. 2. c, 38., intituled. An act 
for the better relief and employment of the poor of the 
parish of SL Nicholas^ Deptford^ and Paul^ Dept- 


dens and pa¬ 
rishioners of /)., 
in pui su nice of 
the sratute, col¬ 
lector of the 
poor rates to he 
levied and raised 
in the parish, 
and conditioned 
that C. should 
account,as often 
as required, for 
all monies se 
collected and re¬ 
ceived by him, by 
•virtue of the act, 
&C. Breach, 
(or not account- 
ing for monies 
collected and 
received since 
the making of 
the bond. See. . 
Plea, that 
C. accounted 
for all tlie mo- 
riics collected 
and received liy 
him befoie the 


ford, and for repairing the highways, &c., the church¬ 
wardens and parishioners of the respective parishes 
were, in manner therein mentioned, directed to choose 
and appoint one or more fit person or persons to be 
collector or collectors of the rates to be assessed, raised, 
and levied by virtue of the said act in each parish; and 
that the said churchwardens and parishioners of the re¬ 
spective parishes were thereby required to take such 
security of such collector or collectors so by them 
appointed, for tlie faithful accounting for all such monies 
as he or they should receive by virtue of his or their 
office, as to the said churchwardens and parishioners 
of the respective parishes, or the major part of them, so 
assembled, should appear a sufficient security for the 
monies to be received by the said collector, or col¬ 
lectors, from time to time; and also recited, that at a 


making of the 

bond; 2dly, that the office of collector is an annual office, and that C. aconinted for all 
the monies collected and received by him within the current year of ofBce in which 
the bond was made; upon demurrer held that both picas were ill, for by the words of 
the statute the appointment is ptospective, to collect future rates, and not retrospective 
only, and the condition is ’ . the words of the statute, without any restraining wotds ; 
and it is not pleaded that the office was an annual office at the time of making the bond, 
and if it had been, yet it appears by the statute not to be an annual office, though con¬ 
cerning rates which are raised in the course of a year. 

s • « * 


I 


publie 
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public vestry holden in the vestry room of the parish 
St. Nicholas, Deptfmd, on the i8th of Jutie 1806, to 
choose a collector of the several poor rates, or assess¬ 
ments, made and to be made in pursuance of the 
above act, in the room of S. deceased, Chalklen 
proposed and agreed to collect the said rates or assess¬ 
ments at sixpence in the pound, whereupon the church¬ 
wardens and parishioners did nominate, choose, and 
appoint him collector of the poor rates tt) be levied and 
raised in the said parish, in the room of the said A. S. ; 
and the condition was, that Chalklen, his heirs, executors, 
or administrators, should make up and render to the 
churchwardens and parishioners at a public vestry 
assembled as aforesaid, and as often as thereto required 
by the churchwardens and parishioners assembled as 
aforesaid, a full, true, and perfect account of all the 
monies so collected and received by him or them, by vir-*- 
tue of the said act, and order of vestry as aforesaid, and 
of all monies rated or assessed, and not received, and 
pay over the monies so by him, Chalklen, collected and 
received, and remaining in his or their hands, to such 
person or persons as the churchwardens or parishioners, 
or the major part of thorn present at a vestry as afore-r 
said, should by writing under their hands authorize 
and appoint to receive the same. And the plaintifh» 
aver that Chalklen continuetl to be collector from tli© 
time of making the obligation to the 2.5th of Mai'ch 
1814, dqring which time he collected and received on 
account of such rates, &c. divers sums of money, &c., 
and was on the 5 th of April 1814 i^equired by the 
churchwardens, &c. to make up and render his account 
of all monies so collected and received, &c., and so they 
shew for breach his refusing to account, according to 

LA 4 the 
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terms of the condition, &c. Whereby an action 
Jiath accrued, &c. 

Plea, that after the making the writing obligatory, 
and before the commencement of this action, to wit, on 
the 13th of May 1811, Chalklen did make up and ren¬ 
der to the churchwardens and parishioners, at a public 
vestry assembled, a full, true, and perfect account of all 
the monies collected and received by him, before the 
making of the writing obligatory, by virtue of the said 
act and order of vestry as aforesaid, and of all monies 
before the making of such writing obligatory rated or 
assessed, and not received, and did also pay over the 
money so by him collected and received, and remaining 
in his hands at the time of the making the writing obli¬ 
gatory to the persons authorized and appointed by the 
said churchwardens and parishioners to receive the same, 
according to the form and effect of the said condition. 

adly. That the said office of collector within 
the parish is an annual office, and that Chalklen did, 
when thereto required, render to the churchwardens 
and parishioners a full, true, and perfect account of all 
the monies collected and received by him upon or by 
virtue of all and every the rates or assessments made 
and assessed under and by virtue of the said act for the 
said parish, within tliat year of his office, which expired 
first after the date of tlie said writing obligatory, and of 
all the monies by the said rates or assessments rated and 
assessed, and not received by him, and did pay over the 
same, &c. 

Demurrer. Joinder. 


Marryat, in support of the demurrer, argued as to 
the ist pleu, that the bond was prospective as well as 
retrospective; and as to the last, that the plea’s merely 

15 alleging 
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alleging that the office was annual was not sufficient, if 
it appeared by the act of parliament not to be annual, 
which he contended it did. Upon the ist point he 
said, that there was nothing in the form of the bond or 
condition, or in the making of it, which necessarily re¬ 
strained it to time past, for it has no words of limitation 
as to time, and though it was made several years after 
the appointment, that does not necessarily restrain it to 
by-gone years. And it appears to be given as a secu¬ 
rity for the faitliful accounting of the principal in the 
office of collector, which office, by the provision of the 
act of parliament, is prospective, viz. to collect rates 
/o be levied^ and is so stated in the recital of the con¬ 
dition ; and it is unlimited in its dination, and 
holden durante bcneijlacito, to be terminated only 
by the death, removal, or refusal to act, oF the person 
appointed. And therefore the obligation shall be 
taken to be for so long as the office may continue, as 
well before the making of the obligation as after, which 
is the only security that the parish are authorized by 
the act of parliament to take. Upon the ad point he 
said, that it followed in part from what had already been 
shewn, that the office could not be an annual office, for 
if it was indefinite as to its duration, it followed that it 
could not be an annual office. But tliat would more 
fully appear by a farther consideration of the act of par¬ 
liament. For the act {a) authorizes the churchwardens 
and parishioners, from time to time, to remove the per¬ 
son appointed, and appoint another, so that it is at the 
pleasure of the parish whether the office shall endure 
for more or less than a year. They may remove and 
appoint from tivie to time^ it is not said they may do so 
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on any fixed day, which recurs annually; whereas the 
act (a) prescribes that the appointment of governors and 
directors shall be on the Tuesday in Easter week yearly. 
So that an inevitable conclusion arises, not only from 
what the act has omitted to say in one clause, but from 
what it has said in another clause, that the office of col¬ 
lector was not intended to be an annual office. And 
in all the cases upon this subject, where the obligation 
has been restrained, there has been something to shew 
that the appointment was for a limited time only, which 
has been shewm cither in the recital, as Lord Arlington 
V. Men'icke {h\ and Liverpool Water-works v. Atkin¬ 
son (c); or by pleading, as St, Saviour^s, Southwark, v. 
Bostock (d) ; or by the act of parliament, as Lfassel v. 
Long (c). But in this case there is nothing either in 
the recital, or by pleading, to shew the office to be 
annual, and the contrary is shewn by the act of par¬ 
liament. 

Scarlett, contra, argued that the obligation was not to 
be extended to any rates to be assessed after the date 
of it, or at all events, not to any rates to be assessed 
after the current year of office in which the obligation 
was made. And first he said that the rule was, not to 
enlarge the construction of obligations of this sort 
against the surety, but to construe them strictly. Now 
although in the recital it is expressed that the parish ap^ 
pointed him collector of the rates to be levied, prospecr 
lively, yet that is to be restrained by the words of the 
condition, which arc retrospective only, viz. for his ac*^ 
counting for all the monies so collected and received, waA 

(./' 6.10. (Z)^ xSavnd. (c) 6 East, 

('■) 2 JV.i?. 175. (e) /w'/c, vol. ii. 363. 

rated 
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mted or assessed and not received^ &c.; so that by the 
express terms of this condition, if he accounted for 
monies theii received, or thefi rated and assessed, the 
condition would be satisfied, and it could not use more 
apt words to shew an intention to confine it to time past. 
On the other hand, if it had been meant to extend it to 
time to come, how easy would it have been to have 
added words to denote future assessments. As there 
are none such, the Court will not extend the words of 
the condition, beyond their fair import, to future assess¬ 
ments, but will consider, as they did in Uasscl v. 
Long {a), that the consequence of giving them a more 
enlarged construction would be of so grievous a nature, 
as to require more clear and certain words than are to 
be found in this instrument, idly. Although the clause 
which empowers the parish to appoint collectors, does 
not specify that they shall be appointed for a year, yet 
it must be remembered that the rates, for the collecting 
of which they are to be appointed, viz. tlie poor and 
highway rates, cannot lawfully be made for a period 
beyond a year; and it is remarkable that the very clause 
which authorizes their api)ointment, enables them to 
act in the same manner as overseers of the poor may 
for recovering the poor rates, so that their office seems 

to have been substituted for the office of overseers of 

• 

‘the poor, in respect of the collecting of the rates. And 
in another clause (^>), the rates are directed to be levied 
in such manner as tlie rates made for tlie relief of the 
poor by the 43 El:z, So that coupling all tliesie pro* 
visions together, it appears that the collector, though 
he is not named in the act an annual officer, yet is ap- 
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1815. 


CUKLINCI 

against 

CUALKtEH. 


(<i) Per Lord Ellcuhrcugh C. J., tfr.7c, vol. ii. 37c. 


(}i S. 8. 

pointed 
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1815. 


Curling 

against 

Chalklen. 


4 

pointed in respect of rates which may not exceed the 
compass of a year, and is substituted in place of annual 
officers, and directed to levy in the same manner as rates 
made by annual officers are directed to be levied. His 
authority also must be derived from the successive sets 
of overseers under whom he acts, and his being ap¬ 
pointed collector of rates to be levied and raised, is suf¬ 
ficiently explained, by considering that several rates 
may be and usually are levied within the current year; 
but tliose words do not necessarily import, as was said 
by the Court in Hassel v. Long (a), that the duties 
should be collected by him after the expiration of the 
current year. And as to the argument from the ap¬ 
pointment of governors and directors, the answer is, 
that their’s was a new appointment; and where a new 
appointment is directed to be made, it is necessary to 
particularize for what time it shall be made, but there 
is no such necessity where one appointment is substi¬ 
tuted in place of another which is already limited. 


Lord Ellenborough C. J. We need not trouble 
the learned counsel in reply. I think it is clear from 
the act of parliament, and the condition of this bond, 
that it was intended to be given as a security for the 
faithful accounting of the principal for the time prior 
to that wlien the bond was executed, and also for the 
whole period of time after the execution of the bond, 
during which he should continue in the office of col¬ 
lector. The words of the condition are, “ that he 
should render to the churchwardens and parishioners, 
at a public vestry, &c. and as often as thereto required. 


&c« 


(i) Ante, vol. ii. 37a 
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See. a full, true, and perfect account of all the monies 
so collected and received by him by virtue of the act 
that is, referring to the act, such collections and re¬ 
ceipts as die act shall authorize; “ and of all monies 
rated and not received, and pay over the monies so by 
him collected and received, and remaining in his hands,” 
&c. Therefore the condition is prospective, taking its 
commencement from the date of the obligation, and 
including the whole period of his continuance in office. 
Tlie words of the condition are borrowed from the act 
of parliament. It has been said, however, that this is 
a case of hardship, as againt the surety, and that this 
ite an annual office, and therefiirc the obligation of the 
surety shall not be extendc?d beyond the proper period 
of the office. Certainly, if I saw that it was properly 
an annual office, I should have been inclined to yield 
to that argument; but it has been truly observed, that 
under tlje loth section of the act, where it was intended 
that the governors and directors should be appointetl 
annually, the act provides einphalically for such their 
appointment, that it shall be on the Tuesday in Easter 
week yearly. I find no such provision in the case 

of tl>e collector: I find nothing to shew that his ap¬ 
pointment is to have an annual coimnencement, or is 
to terminate at the expiration of a year; on the con¬ 
trary, the parish liave a power of removing him within 
the year. I cannot, tlierefore, engraft words of limit¬ 
ation where the act has not used them, and where 
the reason of the thing does not seem to reqnire it. 
Here is a duty not limited by the act to a year, so that 
it shall extend to that period and no longer, but a 
eontinuing duty on the party so long as he shall remain 
collector, without regard to any definite time, thougli 

it 


509 

1815. 


CUKJLING 
avui.nt 
Chalkh. n. 



CASES IN HILARY TERM 


fi® 

* ^ ^ S* it mny be that the rates which he is to collect are ih 

Cur LI NO form limited to a less or not a greater period than a year; 

appears then that there is nothing on the face of 
the act of parliament, nor of the condition, directly or 
indirectly, to limit the period of office to a year. There¬ 
fore the obligation of the surety cannot be so narrowed; 
it is indefinite in its language, relating to a period be¬ 
fore and after. As to the allegation in the plea that 
this is an annual office, I consider that as impertinent, 
'Jlie allegation should have been, that it was an annual 
office at tlic time when the obligation was made; but 
that would not have been supported by the act. 

Le Blanc J. When the nature of this appoint¬ 
ment, and the view with which the act of parliament 
was passed, come to be considered, the Court, I think, 
cannot hold that the legislature intended the appoint¬ 
ment to be annual. For the act recites that the monies 
were before collected by the surveyors of the highways, 
which being an office of burthen, and imposed upon 
them, occasioned great deficiencies annually in the 
monies; and for remedy thereof, it provides for the 
appointment of a person to collect, writh a salary, in 
lieu of those persons who used to come into office an¬ 
nually. Therefore I think the argument fails, that be¬ 
cause in some respects the collector is to be the deputy 
to annual officers, he must be an annual officer himself; 
because it appears that his appointment was made in 
order to remove the inconvenience of having an an¬ 
nual officer to collect. Nor docs he derive his ap¬ 
pointment from annual officers, but under the vestry 
who arc authorized by tlie act. That brings it to the 
question, whether, by the terms of the condition, these 

sureties 
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sureties became sureties for his accounting■ for monies 
collected and received both before and after the date 
of the bond. Now in answer to that, it seems enough 
to say that the form of the bond is according to tlic form 
prescribed by the act, which clearly had in view a pro¬ 
spective collection. 


1815. 


Cl/RMNft 

against 

Chalklsiv. 


Bayley J. I cannot see any thing in this act which 
imports that the office is to be an annual office. The 
reason why overseers of the poor, and surveyors of 
highways, are annual officers, is because no remunera¬ 
tion is attached to their offices, and tliey are imposed 
upon them, and are burdensome. But there is nothing 
in the nature of this office which affords any reason why 
it should not continue for a longer period than a year. 
The only cases of its termination, which I find contem¬ 
plated by the act, are death, removal, or refusal to act. 
Then upon the question, whether the obligation is 
prospective or retrospective only, tlierc is nothing in 
the recital to show it retrospective only; and if it liad 
not been intended to go along with the office, one 
should have expected words in the condition to restrain 
its effect. But the words in the condition arc the very 
words of the act. I have collated them, and find them 
pi’ccisely the same. Therefore it must be intended 
that they were meant to be prospective, the same as, 
^ic act. 

Judgment for the Plaintiffs. 
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Devise of lands 
to E.Bs for life, 
with power to 
charge thr 
same, by any 
deed or deeds, 
■writinfif os 
writings, under 
her hand and 
sc»I, attested by 
fwo or more 
witnesses, or by 
will. 8cc. and 
for securing ’ he 
raising and pay¬ 
ment of the 
charge to limit 
and appoint the 
devised pre¬ 
mises to trus¬ 
tees, &c.: Meld 
that the power 
was not well 
executed by 
deed charging 
the premises 
with a sum of 
money, and for 
securing the 
same demising 
them for a 
term: such 
deed being 
signed, sealed, 
and delivered in 
the presence of 
two witnesses, 
but the attesta. 
tion indorsed 
on the deed and 
subscribed by 
the two wit¬ 
nesses, express¬ 
ing only that it 
was sealed and 
delivered in their 
presence. 


Wright and Others against Barlow and 

Others. 

UPON a case sent from Chancery for the opinion of 
this Court, the question was upon a devise and 
power, whether the power was well executed. The 
devise was of all the testator’s lands to Elizabeth Bar~ 
low for life without impeachment, wuth several remain¬ 
ders over, and the power was to E, B., after she should 
be in possession, to charge the same with not exceeding 
4000/., biy any deed or deeds^ writing or writings, undei' 
her hand and seal, attested by two 07' more witnesses, or 
by her last will in writing, or any writing purporting to 
be her last will, to be signed, sealed, and published in 
the presence of three or more witnesses, &c. And for 
the better .securing tlie raising and payment thereof, 
it should be lawful for her to limit and appoint the 
devised premises to trustees for any term of years, 
redeemable on payment of the monies to be so 
charged, with interest, &c. E. B, became tenant for 
life, and by indenture reciting the power, and in exe¬ 
cution thereof, and declared to be under her hand and 
seal, attested by the two persons whose names were 
•intended to be thereon indorsed as witnesses to tlie 
execution thereof, charged the premises with 2000/., &c., 
and for the better securing the raising and paym^t 
thereof, demised and appointed the premises to tvro 
persons for a term of 1000 years, &c. This indenture 
was signed, sealed, and delivered hyE, B, in the presence 
of the witnesses whose names are indorsed as witnesses 
to the execution. The memorandum of attestation in¬ 
dorsed iX thiifi: “ JScaled and delivered by the within- 

named 
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named Elizabeth Bai'low, in the presence of Ja?7ies 181 '. 
Doisocn. James IlilU* 


1 'lie tpieslion was, whetlier the power was well exe¬ 
cuted by the indenture. 


VV'wir.' 

BaKI-i. \V, 


Sif<rdefi, in the last term, contended that it was, and 
he admitted that if the Court adliered to tlieir recent 
decision in Eoe v. Peach («), and he shouid not succei d 
in tlistinguishing the prescjit case, the power was iK»t 
duly executed. But he submittetl, that the rule laid 
down in tliat case, and in IVi'/g/. t v. ]Vahefi,yd (Z>), which 
required that where a [)ower is to be executed by cit ed, 
^c. under liand and seal attested by vvitnei-ses, tlu* at' 
t(‘siation should contain tlic woi tl, svV/.'.vh as wt 11 as sealed 
<iT-(ldeilx). )'e.d^ v an. not the correct rule. Such a power, so 
circumscribed, ucconiing to ine giaiumatical construc¬ 
tion of the words, only means that the deed should be at¬ 
tested, and docs not even require that the witnesses 
should siu'i'i much less docs it that thf*v should siijn 
auv specific ibrni of attestation. And this consider¬ 
ation perhaps has not been suflicieiitly adverted to, 
lliat the attestation is always deemed lt> be a part t>l 
the deed itsell'; it is incorporated in it, and ac¬ 
counted as part of the deed in the payment oF the 
stamp duty, and therefore the whole togetlier lt>rms one 
intetn'al deed. So that here, as in the body <d' the 
dc'ed it is declared, that it is under her liand and sea! at-* 
tCvStcd by the two witnesses, and the attestation must be 
coupled with the body oF the deed, there appears to be a 
sulhcicnt compliance with the power. Besides, if it stood 
alone, how docs the common attestation oF “ sealed and 

delivered” exclude the presumption that it was also 


{/) Anic, vol, ii. 576* 

VoL. III. M m 


.sigf:cd 


( 3 ) 4 a 13. 
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1815. 


WuiOllT 

against 

Barlow. 


signed in their presence ? Above all, it is most impor- 
portant to consider tiuit the strict rule established in 
those cases will overturn all the decisions upon the sta¬ 
tute frauds. For that statute («) requires that all 
devises shall be in writing, and signed by the testator, 
and shall be attested and subscribed by the witnesses in 
his presence; yet in tiie constriictioJi of those words it 
has been deterniincd, that an attestation of “ sealed 
and delivered,” without the word signed, is sufficient(6); 
anti in like nianncr an attestation lias repeatedly been 
holden td be well enough, though it omit to state, that 
the witnesses subscribed in the devisoFs presence (r). 
Comparing the language of this ])ower with that of the 
statute, it is impossible to say that it requires a more 
strict attestation than the statute, the very reverse being 
the case. Therefore to hold to Doc v. Peach will be to 
overrule all the decisions upon tliat statute. And the 
stat. 54 G. 3. c. 168. does not remedy the inconvenience 
of the decision in Doe v. Peach, for the statute is only re¬ 
trospective. But taking Doe v. Peach to be the governing 
case, the present is capable of distinction ; and a slight 
difference, considering the nature of that case, will be 
sufficient to take it out of so strict a rule. Now the 
difference is, tliat here the power gives two distinct 
authorities; for besitle the pow'er to charge, there is also 
, a power to limit a term for securing the charge, and the 
formalities to be observed in the execution of the first 
power, arc not required in the last, so that doubtless 
the last might be w'cll executed by a simple note in 
writing unattested. And to this point arc the cases of 


((I; a<y Car. 1. <•. 3. 5.5. (b) ‘Trimmer v. Jackson, 4 Burn. E. L. 130. 

(c) Hands t. James, Com. R. 531. Croft v. Pa-wlct, a Sir. 1109. Brice 
V. Smith, Wilks, i. 


^3 


Fits^eredd 
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jFitzgey ald v. FaucoJiherg {a)^ l^strange 'Femjpie {b), 
and Hardwin v. Wef?me}\ (c) 

Lord Ellenijorough C. J. observed, that the last 
point was not made a question for the opinion of the 
Court, but simply wlicthcr the power was effectually 
executed by the indentui e. And as to that, after in¬ 
quiring whether J)oe v. Peach had been decided before 
this case was directed, and being answered in tlie ne¬ 
gative, his Lordship said tliat the Court felt themselves 
bound by that decision. If it was thought fit to agi¬ 
tate the question farther, it should be brought before a 
court of error; for without tlic assistance of the other 
Judges he shoiilil not be inclined to overrule a decision, 
which tlie Court, upon tbc authority of a like decision 
in another court, had so recently come to, and that 
not without ivluctance. 




5^5 

1815. 

Wrkmit 
ogahtyf 
Bar low 


Molroijd was to have argueil contra. 

The followini; certificate was sent: 

We have heard this case argued by counsel, and are 
of opinion that the aforesaid powder given to the said 
Elizabeth liarlo'UD w\as not duly and effectually executed 
by the said indenture of the 20i\i Jum(a7'ij 1781. 

Ellenborough. 
S. Le Blanc. “ 

'id. Eehrmj'}) 1815. J. Battley. 

Fitzgih.%oy. 3 i*. C.543. (^) 358, 

(c) Noy , 79. 
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Friday, 
Feb. 3d. 


Dfevisi of testa* 

tot’s house and 
l^arden to IV 
with all his 
stodc, book- 
debts, house¬ 
hold goods and 
furniture there¬ 
to belonging, 
after payment «/ 
his JeltSt legatiest 
See., only passes 
an estate for 
life. 

Tenant nnay 
shew his land¬ 
lord’s title at an 
end, in ejeft- 
ment brought 
against him by 
the liudlord. 


Doe, on the Demise of Jackson, agahisi 

Ramsbotham. 


yr JECTMENT for a house and garden and other 
premises, tried before Heath J. at the last St^U: 
assizes; and there was a general verdict for the plain¬ 
tiff subject to a case reserved, the material facts of 
which were these: 

Tlie defendant commenced the occupation of the 
house and garden as tenant to the lessor of the plain¬ 
tiff from year to year, from old Michaelmas 1800, and 
of the other premises from old Michaelmas 1801, and 
had notice to quit the wliole at old Michaelmas 1813. 


The defence as to the house and garden was this, that 
one G. AshUi) being seised thereof in fee in 
devised theia to his grandson IV, Latigham, with all 
his stock, book debts, iiousehold goods, and furniture 
whatsoever thereunto belonging, after jpaymejit oj hh 
debts., legacies^ ike. and then bequeathed several iegacie.'^. 
The testator died in 1768, and W. Langham conveyed 
the house and garden in fee to the lessor of the plain- 
riff, and died in 1811, after whose death the defendant 
did not pay any rent to the lessor of the plaintiff. Ancl 
it was contended at the trial, that the title of the lessor 
of the plaintiff as to the house and garden detennumd 
by the death of IV. Langham, inasmuch as W. I4. took 
under the devise but an estate for life. 

- k 

And so the question for the opinion of the Court 
was, whether the verdict should stand for the whole 
premises, or should be entered for the defendant for the 
hcmsc and garden. 


HuUoek 



IN THE Fifty-fifth Year oi GEORGE III. 


517 


Ilulloclr for the plaintifl', tidiuitted that after the de¬ 
cision \\\ Mo(n'\. Dctmfa) ho could iiol contend that 
the dev' er interide pass a foe to IV. Lair^tiam by 
rcasoi, 'ho wor^^ls, ‘‘ .uer payment of his ilebls, lega¬ 
cies, b ill :,'L}:}r V. Denn words of the same 

iijiport V 1 viz. “ after payment of my debts ami 

funeral expo^v :' and it was held that only R life 
interest passed ; and the same was holden in Diclci?:s v. 
Alarskall {h\ where the words were similar to the pre¬ 
sent. But lie subniilted, that as the defendant had 
occupied and paid rent a.s tenant to the lessor of the 
plaintifl'lbr several years, he was not at lif^erty to con- 
iiovert liis landlonfs lilie. • 


1815. 


Do£ 

ugaimt 

RAMSUOpHAlt. 


Ixu-d Ellenborouc;h C. J. The case of Mo&t' v. 
Denn was much considered in this court (c), and went 
into the Exchequer Chamber (d), and afterwards into 
the House of Lords. 


Bayley J. The rent was paid during the continu¬ 
ance of the life estate. It was competent to the defend- 
.'jit to shew his landlords title at an end. There is 
authority for that, (c) 

Per Curiam., Judgment for the defendant 

as to the house and gar¬ 
den, and for the plaintiff 
as to the rest. 


Best was for the defendant. 

(«) 1 B, ir P. 147* {b) Cfv. Eliz. 330. 

(0 See 5 6r.ie.175. {dj i B.& 

(^) See England v. Slade, 4 T. R. 684. 
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fridayt 
Feh. 3d. 


Devise of ** all 
my lands in T. 
to A. B, during 
her natural litc, 
and after her 
death to r. B., 
his heirs and 
assigns, and for 
want of heiis 
begotten by 
r. B. to M. B. 
and B., ex¬ 
cept ao/. to Ic 
paid out of E.’f 
part of the LaJs 
to M. fi. Held 
that M and 
E.B. took only 
for life. 


Roe d. Peter and Elizabeth his Wife against 

Daw. 

y JECTMENT. Pica, not guilty. At the trial be¬ 
fore Dampier J. at the last T^eut assizes for Corn- 
walli there was a verdict for the plaintiff, subject to a 
case, the material facts of which were these: 

Mary Mender being seised in fee of the premises in 
question, by her wdll, dated i ith April 1757? after 
giving 55. to Thomas Mender then her heir at law, &c. 
and an annuity of zos. to her sister Joan Combe for 13 
years, chargeable on her lands in Trenhortie^ devised 
as follows: “ Item, I give unto my sister Atm Bant 
all my lands and tenements in Trcnhortic in Teioannick 
aforesaid, (being the premises in cjucstioii,) and else¬ 
where, during her natural life, subject to the annuity 
aforesiiid; and from aiid immediately after her death I 
give, devise, and bequeath all my said lands in Tren- 
horne aforesaid unto my nephew Thomas Bant, and to 
his heirs and assigns, and for want of heirs, begotten 
by the said T Bant, I give the said lands in Trenhorne 
aforesaid unto my two nieces Mary Mender Bant and 
Elizabeth Bant, except zoL to be paid out of Elizabeth's 
part of the lands to M. //. BantT 'Fhe tlevisor died. 
Afterwards Ann Bant the sister tlied; and Thotnas 
Bant the nephew entered and died without issue. Mary 
Mender Bant married and died leaving issue. Eliza¬ 
beth Bant survived Mary Metider, and died, leaving the 
defendant her son by her husband G. JDaxi\ EUizabeth 
the wife of the lessor of the plaintiff' is the heiress at 
law 01 the devisor. And the questions were, 
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I St, Wliat esta tes M, H, Bant and E, Bant respect- • 1815. 

ively took under the will. ' 

2dly, Whether tliey took as joint tenants, or tenants agaimt 

Daw. 

Ill common. 

Burronghy I’or tlie plaintiff, contended, that the two 
nieces took no more tlian a joint estate for life. And 
he observed that there was an absence of all circum¬ 
stances to denote an intention in the testatrix to pass a fee 
by the particular devise in question; for the will has no 
introductory words iiidicutini^ an intention to dispose of 
all Iiei’ estate, neither is the particular devise in words 
dcscrijitive of her interest in the lands, but merely of 
locality, viz. “ all my lands in 'rren/tonie,’* &c. Anti 
the testatrix has in two instances expressly used words 
of limitation in devising these lands, ist, to her sister 
for life, and, 2dly, to her nephew', his heirs, and as¬ 
signs; it would therefore be singular it^ knowing how 
to use words of limitation, she should be supposed, 
where she has usetl none, to Jiave intended to limit a 
fee. If it be argued that the exception of 20/. to be paid 
out of one niece’s part of the lands imposes a charge 
upon her in respect of the land, and therefore, according 
to the rule in such cases, the testatrix shall be deemed to 
have devised a fee, such an argument is capable of two 
answers; i st, that this is not a personal charge on her 
in respect of the land, but an exception out of the thing 
devised, the payment of the charge being to precede 
the estate; and therefore this is not within the reason 
of the rule in Collier*^ case («), or Doe v. Richards {b). 

Another answer is, that there is no pretence for saying 

(fl) 6 Rep. 16. (^) 3 T*. R. 356. 
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‘that tiic cxc(-ption out of the estate devised to one niect^ 
supposing it could be considered as giving her a con-’ 
sfriictivc fcc^ could be meant to have the eltect of en¬ 
larging the estate of the other niece, and yet as botli 
take jointly, it follows that if one is to be deemed to 
take a fee tlic other must also. And in that ease, ii 
jE. Iiad died iinmediiitely after the ilevisor, tlic oilier 
niece would not have liad the loL at all, which it is 
clear the devisor intended she should have in all events- 
Wherefbre the true construction is that they take 
jointly for life, with an exception out of the share of 
one. If it be doubtful the heir at law shall not bo dis¬ 
inherited. 

Criffbrd^ contra, submitted that the two nieces took a 
fee, whether Jointly or as tenants in common was ijii- 
inatcrial. And he denied that the will was witlioiii 
circumstances to shew an intention to pass a fee ; for 
ist, there is a legacy of y.v. given to the heir at law, 
and next, where the testatrix intended a lile estate only, 
she has expressed it; as in the devise to her sister; if 
therefore slic intended the same to her nieces, why did 
she not also express it.'' Aiul to this elfect WilmoL 3. 
argues in Baddelejj v. (/'/), “ I fc devises,” 

says he, “ to C. expressly, for and during tlie term of 
his natural life, &c. but in the devise to S. he oiiiits the 
W’‘ords for and during her life, which words it must be 
.supposed he would have inserted, if he had intejided to 
give her only an estate for life, because he had just be¬ 
fore done so in the preceding devise to C.” AiuI 
therefore he concludes that, ‘‘ it is plain that by giving 

(a) 3 J^urr. 1541 * 


it 
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k to her generally, without any siicli j’estrictive words, 
as he had before added, he uu'ant to give lier the ab¬ 
solute property.” The same iirginnent was ado})ted by 
Lor4l Kcnijon in yi?idreiv v. Soiithome {a). Also it must 
be observcil that this is the ultiiriate devise, tliere is no 
resitliiary devise. Then from tlie exception of ^ol. U» 
be })aid out of one niece’s part of the lands an intent is 
to bi* collected to pass a fee. Injr it was not meant as 
an exception out of the thing devised ; such an excep¬ 
tion in a grant would be void (/>), because tliere cimnoi 
be an exception of a thing certain, out of a thing par¬ 
ticular and certain; and for the same r«‘ason it would be 
void in a devise; it is therefore a charge out of the 
estate, and the rule is that a charge to be jiaid out <•!' 
the rents and jirofits shall not enlarge llw inlercst, ali¬ 
tor, if it be njKm the person or out of the estate. Aiul 
therefore in Doe v. liirhards [r)^ “ iny legacies anti fu¬ 
neral expellees being thcrcoui |>aiil,” was held to pass a 
fee. 'riic same was holden in I'reah f,ea [d)\ anti in 
Mnson v. lilacktnore [e) it is laid down that where a 
gross sum is to be }>aitl out of the lands, it gives a fet' 
to the devisee of those lands.” 8o Doc v. Suelliugi^ J ), 
‘‘ after having thercoid first paitl my debts,” &c. carrictl 
a fee; because it was said the deviset* was to pay the 
charflre out of the laud. In like inanuer here to be 

O 

paid or/ of FAiz(ih€th\ of the lands” impoits that, 
she must first take the interest in the lands, in order to 
pay it Old of her part. And that dilfers it from Ddin 
V. MeUn'{g\ where the land wais devised only aj'tcr' 

(rf) 5 T. R *94- [b) See Co. Lit. 47 - ^ ^o//. Ab. 454. pi. a. 7. 

(c) 3T.^. 356. (rfjaZfv. 149 * a ytM. 341. 

(/) 5 Easi.Sy. 

C?) 5 5 S^ 6 7 '. R. 175. 1 £• & i j8. a It'. & P. 247. 

jmymcnt 
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pa^nent of debts. And as to the argument that if E. 
takes a fee the other niece must also take a fee, which 
could not be intended, this was clearly intended, that 
she should take as large an estate as E. whatever that 
might be, and 20/. more. 


Lord Ellenborough C. J. If wc were allowed to 
form conjectures upon a subject of this sort, it might 
be a very probable conjecture to form, as the learned 
counsel has contended, that this testatrix, after having 
carved out a life estate in these lands, and an estate tail 
by implication, when she came to make the ultimate 
devise, conceived that by using general words she was 
disposing of the absolute property. For testators, as it 
has been observed both by Lord Mansfield and Lord 
Ketiyotiy often take no distinction between what is suf¬ 
ficient to pass an estate of inheritance, or a mere chat¬ 
tel interest, but think that the same w'ords which will 
pass the one are sufficient to convey the other. But 
the rule of law will not permit the inheritance to be 
so dealt with, and unless there are words of limitation, 
or some other provisions or cxj)ressions to indicate an 
intention to pass the fee, the rule of law says that no 
more than an estate for life shall pass. Now the main 
argument in this case has been upon the provision, ex¬ 
cepting 20/. to be paid out Elizabethan part of the lands, 
which it has been contended is a charge to be paid out of 
the lands, and therefore a fee shall pass; and I agree if 
it be a charge to be paid out of the lands in the hands 
of the devisee, the argument is good. But it appears, 
1 think, from Denn v. Mooft\ as well as from the prin¬ 
ciple on which Doe v. liichards was decided («), that in 


(rt) See 5 2 *. j6a, 3. per Lord Kenyon. 


this 
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this case a fee does not pass, because this is not a 
charge upon the estate in tiie hands of the devisee. The 


devise is ot the lands to her two nieces M, and i?., 
except 20/. to be paid out of jL/s part ot the lands to 
M..: as if the testatrix had said, I give the lands to my 
nieces equally, except in this respect, that before JE. 
shall take any beiieflcial interest in her part, M, shall 


have out of it 20/., or in other words, E, shall have her 
moiety minus 20/, It is therefore a charge antecedent 
to the devise, not a devise upon condition of paying, as 
ill Collier^ case; it is collateral to the interest of the 


devisee; except indicates that M, shall take the 20/. 
independently of t*ny interest in E. And therefore 
this case is borne out, as it seems to me, by E)enn v. 
Moor, which was first decided by this Court, afterwards 
went to the Exchequer-chamber, where that decision 
was reversed, but was finally re-established in the 
House of Eords, with the concurrence of the Judges 
who had reversed it in the Exchequer-chamber, So, 
in this case, I think that E,. took no more than a life- 
estate, and consetjueiitly neither did M, take more. I 
agree with the argument that if E, had taken a greater 
interest, M., the more favourite object, would have 
taken also. 


1815. 


Roe 

Against 

Haw. 


Le Blanc J. If the rule of law, as it regards a de¬ 
vise of lands, had been, that where a testator devised a 
chattel interest by general words, and afterwards devised 
his lands, without making any alteration in the words, 
an absolute interest in the lands, the same as in the 
chattel, should pass, perhaps it would have better 
satisfied the intentions of testators. But that is not the 
rule of Jaw, and we must now take it, that w'here there 


IS 
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Rok 
ag<i:KSt 
L’a vv. 


L a device of lands generally, without words of limita* 
tion, it will convey only a life estate, unless it be accom¬ 
panied with a charge on the devisee, or on the lands 
in his hands. Then the only question is, whether this 
was meant to be a personal charge on the devisee, or on 
the lands in her hands. And 1 think that Doe v. Moor 
determines that question, because the words of that will, 
though not precisely the same as the present, were as 
strong as the present to import that it should be a 
charge on the devisee, and yet it was held otherwise. 
1 lore the words are, “ except lol. to be paid out of 
FAizaheiK^ part of tlie lands to M, the will does not 
say, ‘‘ to be paid out of that part of the lands which F, 
shall first take,” nor to be paid by jE. therefore I con¬ 
sider the words as tantamount to “ after payment of 
20/. to M.” If so, I think it is better to adhere t<) a 
caiie which has been deliberately considered and deter¬ 
mined, than to rely on a very slight variance of expres¬ 
sion ill order to get out of the rule of law. 


Bayi.ey J. 1 agree to the rule that unless there be 
words of limitation to denote the quantum of interest, or 
to charge the devisee, or the lands in the hands of the 
devisee, a fee does not pass. That I consider as de¬ 
termined in Doe v. Moor^ and many other cases, 
and particulai'ly in Doe v. Clarice (a), where, though 
legacies were charged on the land, yet it was held 
clearly not an estate in fee. In this ease I find nothing 
to make the 20L a charge on JE, the devisee, or on the 
lands in her hands, but it is a charge on the lands in 
whateoever hands they may be. The words neither 


(rt) » AT ^.343. 


import 
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import a charge on the person nor on the interest 
which she takes. In Andrews v. Southonsc it was dear 

tiiat the payment was charged upon the person of the 
devisee. 

JLidginent tor the Pliiintiff! 
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n.\w. 


B.anks agaimt Brand and Another. 

EPL]'.. VIN. I he defendants make conusance as bai¬ 
liffs of the commissioners appointed by stat. 50 G. 3. 
tf. >7. (iwclosure act) under a warrant of distress for norv- 
pavFnent of several fsiiins of money ordered by the said 
omninissioners to be paid by the plaintiff by virtue of the 
saitj act. The plaintiff pleaded several pleas in bar. 
Alt Avwards a rule was obtained by the defendants to 
stay pi o(;eedin,os upon payment of the costs of the actim^ 
AnJ to be taxed by the master, and upon do- 

i'veriftg uf) the replevin bojid to be cancelled. 


i'/sJ/iy, 
f-'it. id. 

Proceedings In 
replevin stayed 
after conusance 
and plea in bar, 
ur>on payment 
of costs of the 
action and dis¬ 
tress, and re- 
I'lerying and 
delivering op 
the repievin- 
hond to be can- 
felled, thtre 
iieing no sptfial 


E. AJ.d'rson shewed cause, and relied upon Hvdgkin- 
son V. Hnibson (a), where the Court refused to stay pro¬ 
ceedings ill replevin upon payment of costs on the 
application of the defendant, although the declaratioti 
was general, and did not assign special damage, .^o 
8 Mad. 379. A/ion, tlie defendant justified damage fea¬ 
sant, and the Court took the distinction, that if you 
bring in what is due on the replevin bond, proceedings 
shall be stayed, but if it is to stay proccixlings oil pay¬ 
ment of vdiitL iif due for damages, it shall not bo granted, 

(*; yn.&P.Caz. 


for 
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Brand. 


for the Court has no rule to guide them in such a c.ise; 
but otherwise for rent, for that is certain. 

l&ut per Curiam. The plaintiff has got his goods 
again, and does not make any claim in respect of special 
damage for the detention. In other cases, as in trover, 
it is a matter of course upon the goods being restored 
to sUiy proceedings, unless the plaintiff will elect to pro¬ 
ceed for the special damage. And here there seems to 
be no difference. 

Rule absolute on the terms 
prayed in the rule, to¬ 
gether with the costs of 
replevying, {a) 


ltohinso?i, in support of the rule, mentioned Pickering 
V. Tmste. (A) 

(j) Le Blanc J. had left the coijrt. (/») 7 T.R.Si* 


Saturday, Tlic KiNG ag^nhist Kerrison. 

Feb. 4th. 

Where certain T NDICTMENT for iiot repairing a bridge, which 

persons and X • 

their successors set forth that by sttit. 22 Car. 2. intiticd, &c. certain 
rized.Ty act of pcrsons and their successors were appointed Commis- 
sioners for making navigable the river Wavency^ from 
navigaUe.^and Jiecclcs to Bungay^ and for that purpose to cleanse, &c. 
of any persons and to cut^ dig^ Or use the ground or soil of any per^ 

for making any , _ 

new channel, sons JoT the makings enlarging, straightening, or alter- 

of^^w^tich th*ey ing the channels of the river, or for the making any 

cut through a 
highway, and 

rendered it impassable, and a bridge was built over the cut, over which the public 
passed, and which had been repaired by the proprietors of the navigation : Held that 
the proprietors, and not the county, were liable to repair. 


netxt 
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channel^ See. or other things necessary lor iiiajkiiig 
the river navigable. And tliat I’or del raying the charges 
thereof it sljould be; lawful for the undertakers to de¬ 
mand and take rates for the carriage of coals, &c. con¬ 
veyed by any boat or vessel between J 3 ?i?i^ay and Brcc/rs, 
&c. And that by virtue of the said act a certain navi¬ 
gable channel was by the undertakers cut and dug 
through and over a certain ancient common king’s 
highway, in the parish diDitckingham^ in Norfolk^ leail- 
ing from Bungay to Becrlus, lor horses, carts, carriages, 
&c. and that by means thereof the said liighway be¬ 
came and was stopped up, and rendereil wholly impass¬ 
able, and that the undertakers have maintainetl ami 
continued, and still do maintain and contiuue the said 
channel tor the purpose of the navigation of the said 
river, and lor their own benefit, profit, and convenience, 
as the owners and proprietors of the said navigation, 
and did become liable to erect, and did on tlu* ist 
of March 1695 first erect a bridge over the said navi¬ 
gation, and became' and were liable, and have been ac¬ 
customed and ought to keep the same in good repair as 
proprietors and owners of the said navigation, and by 
reason of the tolls and rates granteel by the said act; 
and so the indictmeait charged that the bridge is out of 
repair, &c. and that the elcfendant by reason of his 
being the owner and proprietor of the said navigation , 
ought to repair and amend the same. 2d count, that 
there was a certain common king’s highway in Ditch-- 
iimham over which the undertakers in the said act 

o 

mentioned did cut and dig a certain channel, by means 
whereof the said highway was rendered impassable, and 
that it became necessary, and the duty of the said un¬ 
dertakers to erect a bridge, and that they did accord- 

iiigly 


i8t5. 


'I'he Kino 
(igainst 
Kekkison. 
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ingly oil the 1st oi March 1^)95 erect such bridge, and 
that the said highway was altered from its usual course, 
and carried over the said bridge, and that the said un¬ 
dertakers maintained and continued the said bridge, 
and re})aired and amended the same. And so con- 
chides as in the ist count. 

Upon not guilty, there was a verdict for the crown 
on both these counts at the last St^Jolk assizes, sub- 
j<*ct to a case reserved, which set forth the statute 
of Car. 2., and farther that at the time of its passing 
there was an ancient mill called Wangford-Mill-) 
standing across the river, and adjoining to the mill 
there was a bridge over the river, uniting the coun¬ 
ties of Norfolk and Suffolk, and a public highway 
between the counties leading over the bridge. About 
the year 1690 the proprietors of the navigation, for 
the purposes of the navigation, and by virtue of the 
powers vested in them by the act, made a navigable cut 
on the No}folk side ol' the river, across the said high- 
way, by means of which they united the part of the 
river above with that below the mill, and in this cut they 
built a lock for the }iassagc of vessels from the one j>ait 
of the river to the other. The cut rendered the high¬ 
way impassable, and a bridge was built over it and upon 
the lock. This bridge is not necessary to the naviga¬ 
tion, nor in any manner useful to it, but is necessary to 
the public who pass upon the highway, and has alvva^ > 
been used as a means of passage along the highway 
over the cut. There was no direct evidence by whom 
the bridge was built, but it has been repaired from time 
to time by the owners and proprietors of the navigatit>n 
for the time being. It has also been repaired several 
times by the defendant, who has been since 1784, and 
still i?j sole owner and proprietor of the navigation. It 

10 has 
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lias never been repaired by the inhabitants of Notfol^* 
The defendant I'oceives tlie tolls upon tlie navigation 
for the passage of vessels, but no tolls are paid in respect 
of the passage over tlie bridge. 

The question for the opinion of the Court is, whether 
the defendant is bound to repair the bridge: if so the 
verdict to stand; if not, a verdict of not guilty to be 
entered. 


1815. 


The Kino 
against 
Kkrrison. 


Blosscl Serjt. for the crown, relied tin Ihw v. Inhahi’* 
ianta of Kmil (a), upon the authority of which he con¬ 
tended that the uiulertakers of this navigation having 
exorcised the powers given them by tht* act to make a 
cut across the highway, were bound to build a bridge 
for the passage of the public, and were liable to repair 
it so long as they continued the cut for their own benelit 
under the authority of the act. It is true that in the 
case cited the private act empowered the company to 
make channels, &c. and also to amend or alter bridges, 
It'aving iktan or others as convenient in their roomf ike. 
which was construed to import a condition tliat they 
should leave another passage as convenient; but here 
are no such words of condition. Nevertheless the case 
is in point, for this indictment contains every matter of 
charge which the plea in that case did, and upon that 
plea the judgment was founded, though it did not set. 
out the w'oi ds of the private act. In Ilex v. I 7 ie In- 
/lahitauts of lAndsej {b) there were no such words of 
condition, and though the plea did set forth the private 
act, yet the Court decided upon tlie general huv. 

“ The authority,” tays TjC Blanc J., “ given to tlie 


(7) i i: 5/, zio, (■') ji/. 


VoL III. 
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company to make the cut, which rendered the highway 
impassable without a bridge, must create an obligation 
on them to erect the bridge, though the word authorize 
in the act might not of itself create it.” So4)er Gro.sr J. 
“ The public cannot be liable to repair a bridge ercctctl 
and continued for the private benefit of the company, 
for without the cut made by the company for their owri 
benefit, there would be no necessity for the bridge.” 
And Rex v. Stoughton (a) sliews that an individual may 
be charged as well ratione nocumenti, as rationc tenurre, 
and that so long as the nuisance is continued his lia¬ 
bility will last. 

Abbott contra, observed that it was not found as a fact 
in the present case, that the undertakers first built the 
bridge; whereas in Rxx y, Kent and Rex v. J.indscij it 
was found that the respective companies who were 
charged with tlie reparation, built the bridges, and it 
was dear from both those acts, which named bridges 
that the legislature intended the companies should b(‘ 
liable to repair them. But in this act there is no men¬ 
tion of bridges nor any words of condition, and though 
it cannot be denied that the necessity of the bridge ori¬ 
ginated with the making of the cut, yet that does not 
prove that those who made the cut built the bridge; 
nor if it did, would it follow that they were chargeable 
with the reparation. And this act is not like those 
which clearly give some private benefit to the parties, 
ill wliich case it may be reasonable enough that so long 
as their benefit continues they shall be chargeable: but 
here the act supposes that tlic concern will not be bene- 

('t) \()C, 


Moiul 
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iicial to the undertakers, and tlieretbre says, “ in case 
they would undertake the same.” And the two cases 
relied on contra, were determined before the case in 
I Roll. Ahr. 368. had been examined and found not to 
be warranted by the record: but since the last case of 
.Rex V. Inhabitants of Kent (a) it seems that if a person 
make a cut for his own benelit, and in order to })revent 
a nuisance thereby to the public build a bridge over it, 
tlie public, if they use it, will bo bound to repair. 

Eord Ellen'roroltoh C\ J. d^he undertakers ot 
this navigation have a duty, as it seems to me, arising 
out of the execution ol’ their own powers under the 
act. The act enabh?s them to cut new ciianiieis as oc¬ 
casion should require; and if occasion requires them 
to cut through a public highway, their duty is to fur¬ 
nish a substitute to the public f)y means of a bridge. 
Can we put any other construction upon the act but tliis, 
that the legislature intended that so iar as regarded the 
making the river navigable, aud the cutting new chan¬ 
nels tV)r that purpose, neither public nor private rights 
should stand in their way, but still they should make 
good to tlie public in another shape the means of pas¬ 
sage over such ways ah they were empowered to cut 
through. M^hal has been done is not a mere incom¬ 
moding the passage, leaving the public a partial en¬ 
joyment of the higliway, but it is a total deprivation of 
the means of using it. I am not aware that what we 
now decide will at all clash with what we decided in the 
last case of Rex v. Inhabitants of Kent. 

{a) AntCy vol. ii. 513. 


Le 
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If hiil he put 
in in the county 
■^vhcrc the de¬ 
fendant is ar¬ 
rested upon a 
testatum capias, 
it is not a nul¬ 
lity if the coun¬ 
ty whence the 

testatum issued 
appear in the 
maij?/tn ot the 
Laii-pkcCi and 


Le Bi.anc J. The proprietors had a right to make 
a cut through the highway, and so far were not wrong¬ 
doers; but if tlicy had Jtdt it so, I conceive they woidd 
have been wrongdoers, and might have been indicted. 

Baylky J. I'herc woidd have been no difficulty in 
framing an indictment against the proprietors for not 
building a bridge. 'Hie indictment might have charged 
them with cutting across the highway, and if they had 
pleaded tlie act of parliament, the Court would have 
determined upon it, that tliey liad power only to make 
the cut sub mode, that is providing a substitute to the 
public. This dillbrs from the last case of/te v. Inhabi¬ 
tants of Kent; there the county derived a very c.sscntial 
benefit from the bridge; they had before but a passage 
through the ford, which is always an inconvenient one: 
but what benefit does this county derive from passing 
over a bridge instead of the solid highway ? 

Jiidinnent for the crown. 


The King aminsl The Sherifl*of Middlesex in 


a Cause of Bridglu t\ Smith. 


E nisi for setting aside an attachment against the 

O O 

sheriff for irre gularity. The defendant Smith was ar¬ 
rested upon a testatum capias in Kent, the original being 
in Middlesex^ and bail was put in in Kent, Kent being 
inserted in the bail-piece, but in the margin were these 
words: “ Testatum from Middlesex,'"* 



an altaclimtikt sliall i.ut agaliis>l the sticii.T. 
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Jiaijlij, wlio sljowcd rMU!5o, relied on S?fii£/i'\. 3 / 7 /- 
Icr {a)f iind ITai'ns i^ah or! ih)^ as .sljcui.n^ tliat hail 
was not regularly put in. 

Marryat in support of the ruhe eonteiulcd that tlie 
words in the margin of tlie b.iil-piero made tlie distinc¬ 
tion in this case, because llicre \vj)s soinelhing to import 
that tlie bail was put in upon a Middlt^sf'x origin.al. 

And, per Curiam^ It sec'nis wf ll emaiirh bv reascai ol’ 
ilie notice in the margin. 

Rule absolute. 

fw) 7r.Ji.fj6. 

{b) 1 r.istf 60J, See ^ B. & P. 516. Cur:py.,i v. K..ox. 


RoiiKiiTS against Hardy, AValkeh, and Gibers, 

JN trespass and false imprisonment, to wiiich the de¬ 
fendants pleaded scv'cral justilications under the 
statutes of bankrupts (e), there was a verdict for the 
plaintiff at the sittings before l.ord Elknborough C. J. 
against all the delendants except IValker, damages i6'., 
subject to a case re.'^crved, upon v/hich the question was, 
whether there was a good petitioning creditor’s debt to 
found a commission of bankruptcy against the })lainlifr. 
The material facts touching that question were these: 

The defendant Walker and one Vog^ill were partners 
in trade, and between them as such partners, and the 
plaintiff there were mutual accounts; upon which the 
plaintiff was indebted to them in more than 100/. In 


1815. 


The King 
aguimt 

The Sl'crhVnt* 
Middlesex:. 


Itj. ;cti. 

A Jett o'.ie to 

two panrtTs is 
JFOIxl to M'j. poi t 
:i commission ot 
binkuiptc) , 
iio.vvi’lift;i')'J' 
iii'^ ont- ol ti e 
jiartiiets is re.‘ - 
dent in an cor* 
my's cotnitiy, 
sucli I*. sifli OCC 
not bcii'j;' 
shewn to be an 
adi'cihni to the 
enemy. 


(c) 13 EUz. c. 7. I I. G I 5. 5 O', 2. £. 30. 

N u q 
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18 M (,’o^^iil hiivirirr breti for a short time in the Dniteil 
States of America, came to Englmul, ami in July i8i2 
returned to America^ taking his wife and family with 
him# previously to which, viz. on the i8th of June i8l2j 
the United States declared war against this country, but 
that was unknown at the time when Coggill set sail from 
Jjiverpool for New York. An act of congress was passed 
to enable British subjects to quit America within six: 
months from the declaration of war, and during that 
period there was no obstruction to their quitting it, and 
several vessels cleared out from New York, where Coggill 
resided, for Liverpool, with British subjects on board. 
After the six months no vessels cleared out direct for 
England, but some cleared out for Lisbon and other 
places, and there were some, though not many, oppor¬ 
tunities, for British subjects to leave the United States, 
of wliich many availed themselves. Coggill did not leave 
the United States, but in consequence of an order of 
government that British subjects who did not take ad¬ 
vantage of the law should fix their residence at places 
to be chosen by themselves, sixty miles in the interior 
from New York, and five miles from any navigable 
river, he procured a passport, when the six months 
expired, and went and resided with his family at a place 
answering the description in the order of government. 
He did not trade there, nor was under any restraint, 
except that British subjects were ordered not to quit 
their places at their peril, but he was at large, and not 
being a prisoner of war was not liable or entitled to be 
exchanged. At this place he resided when the com¬ 
mission of bankruptcy wus issued against the plaintiff 
on me petition of Walker and Coggill founded on the 
above debt. 

I’hc 
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Hbksv'. 

Scarlet t for the plaintiff contended that the deht was 
not ‘jood to support the commission, by reason that 
Co^fJvV/, to whom jointly with Walker it was due, w:!5 
resident in an enemy’s country. And he cited M^Con-- 
12ell \\ Hector [a\ which he said differed only in this, 
that there the partners were carrying on trade as well 
a i l esident in an enemy’s country; but from O^Mealy v. 

Wilson (^), as well as De Luneville v. Phillips (e), it seems 
that a voluntary residence in a hostile country is of itself 
an incapacity, which whether the party trades or not is 
an adhering to the king’s enemies. So here Coggill Ivad 
option to quit or remain in an enemy’s country, ar.d 
he lias chosen the latter, therefore his residence there 
till explained is prima facie a hostile adherence. In 3 lioO. 

Adni, R, 17. t*t seq. Sir W» Scott discusses this point, and 
in ^ Rob, Adm. R. gi. lie considers it as a circumstance, 
if a party is beginning to take measures to remove 
witluii a reasonable time after the breaking out of war, 
that ought to operate in favour of liis claim to restitution. 

Lord Ellenbokoegu C. J. Here is a person who 
rn a season of profound peace sets out for a foreign coun- 
(ry, and it does not appear at what time he arrived 
iiere, or what time was afforded him after his arrival, 

:nd after the country became hostile, to turn himseli 
round in order to take measures for quitting it, during 
the period allowed by law. Non constat that he might 


'Dse question for the opinion of the Court is, whether 
the plaintiff is entitled to recover: if he be, the verdict 
to sti?nd; if not, to be entered for all the defendants. 


(.0 ^B. & P. 113. 


{h) 1 Camph. N. P. C. 48a. (f) 3 . iV- 97. 

N n 4 
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not have arrived there but a very short time before the 
expiration of the six months. It is too much therefore 
to attach upon his remaining there, and not getting 
away from the country upon its becoming hostile, tliose 
disabilities which belong to a person who adheres to the 
king’s enemies. I reserved the point on the authority 
of M^Connel v. Hector, and in deference to the judgment 
of the (^ourt of Common Pleas, and of Lord Alvanhy 
in particular; but there it is observable was a trading, 
and Lord AlvanLaj states both a residence and trading. 
If that fact was so here we might draw the conclusion. 
The plaintiff must recover upon his own strength; the 
defendants meet him upon the bankruptcy, which is 
prima facie good, bu-t the plaintiff’s reply is, that one of 
the petitioning creditors is resident in an enemy’s coun¬ 
try, and therefore adhering to an enemy. But I think 
a mere residence is not sufficient to make out that. 


Le Blanc J. The case does not state how much 
within the six months tlic party arrived in America, so 
that it docs not appear what portion of time he had to 
avail himself of the liberty to cpiit the country. The 
case simply states circumstances whence a conclusion is 
to be draw n, and in the court of admiralty the judge is 
to draw 1 bat conclusion; but w'c are not to draw the 
cimclusion from a ninnber of facts, that the party was 
adhering to the king’s enemies, where there is no fact 
of adherence stated. 


‘ Bayi.ey J. Upon this case it is left in doubt whether 
the residence was voluntary or constrained, 

Judgincnt for the Defendants, 


IJUlcdalc was to have argued for the defendants. 
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llie IviXG a<^ai)isl Tiic Inhabitants of Buuton- ri't-j.-u-uhv, 

,,, /Vi. 81 I 1 . 

UPON- illENT. 


I 


PON ajinoal n^n'mst im orJar for tlif* n'liioval of 
/u’uf.^: Price from ihoohi/ in Peicr^icr^/iire, to liur- 
loK-upon-Prcut In the c(»nnly e^SlqlJbrd^ Uie Sessions 
Cv'^nfirrned the order, subjeet to the opifiion of this Court 
on the fo'lov/in'r case : 

4 T’ 

The paupe7-’s fuher, who was settled at Dc:}foro\ and 
xvhose real name \v,as Joseph Price, was niariied at 
T.(:icest‘'r, by lieenee, l^y the name of ,/o.vee// (.ov/te, hav- 
ini; eliani^'ed Jus naeie to Chexo bec‘ius(^ he JeuJ deseil(‘d 
iroin the armv, and Ik* was known by tJiat nan\o only at 
Pric-rfL }', where he lodged at tlie time of liis marriage, 
and where lie liad n'sided 16 weelvs. i to never passed 
by any name but Price in }»is failier’s fain.dy, and in iIk* 
pJaec xviiere they rv'-sidivk JTis wiie did not krjo'v Jus 
real n.'nn.e till u ibrtniglit after tl)o marriage, when he 
tohl it her. 'i’iie ])au{)er was the issue oftliis marriage, 
and was born at Burlonripo/i-Trert, and after liis birth 
his parents were married by t!io true name. The 
Sessions considered liie rst marriage as invalid, and 
tiwn’eforc that the pamper was not entitled to his futJtcPs 
•^.etllement. 


A mnrrin^e Ijy 
licciict', not in 
tilt; nian’.s real 
mmc, but in 
t!i. n uiif which 
tic liait as^umcii 
tifcaiise lit* h ill 
itcsci tc(t, lie 
bcinjr known by 
tb;it. nnnic only 
in rhe place 
\\ !i':i .* he lodji 
cit <iii<t was 
man ied, and 
wheic he had 
icsidctl sixteen 
wticks, was I’.ttd 
a valid mar- 
ria‘«:. 


Dayrell and Beauclcr^: in support of the order of 
^Sessions, argued that the ceremonies rc(|nired l)y the 
liiw to constitute a valid marriage, were for the public 
benefit as well as individual security, and tlierefore whe- 
tlu i- the marriage be by banns or licence, it is essential 
tliat It fchoukl be by the true iianie oftlie parties, other¬ 
wise 
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1815. wise it is a nullity. And this differs from /?r.r v. /?//- 

- UngsJmrst (a), because there the party liad acf{uired a 

name, and an acquired name becomes the true name, 
^untsof** name, beside that it was assumed for 

Trcnt*^”^ 16 weeks only, was assumed for the purpose of a fraud, 
in order to conceal the crime of desertion. 


Lord Ellenborougic C. J. There is not any occa¬ 
sion to trouble the othft* side. If tliis name bad been 
assumed for the purpose of fraud in order to enable the 
party to contract marriage, and to conceal himself from 
the party to whom he was about to be married, that 
would have been a fraud on the marriage act and the 
uights of marriage, and the Court would not have given 
effect to any such corrupt purpose. But where a name 
has l:>een previously assumed so as to have become the 
name which the party has acquix'cd by reputation, that 
IS, within tlie meaning of the injirriage act, the party’s 
true name. The same law has been recognized in the 
case of negotiable instruments, where if a party sign an 
instrument in a name assumed by him for other pur¬ 
poses a considerable time before, such signature will 
not amount to a forgery; but otlierwise if he assume a 
name by which he had never been known before for the 
purpose of the fraud (i). Now here the party assumed 
, the name for the purpose of concealme?\t and not of 
fraud upon the marringe, and he was known by that name 
alone for 16 weeks in the place wliere he was marrieil. 
It seems to me therefore that he had acquired the name, 
and that to have had a licence in any other name would 
liavxi been a fraud on the marriage act. 

(fl) 150. 

{^) See R.\ -Shepherd, xEast, jP. C. 967. Aickle s case, ih. 968. 

Lr. 
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Le Blanc J. The iianie was assumed by the fatlicr 

•r 

for the purpose of concealing himsf'lf us a dosorter from 
his majesty’s service, and not witli a view to impose ii[)on 
the woman whom lie marrietl. 

Bayley J. The Sessions may always draw tlie line, 
whether the name was assumed I’or a ii aiidulent. purposx* 
as it regards the marriage oi not. 

Orders quashed. 


1815. 


The Kino 
against 
The liUiaL'- 
tanfs of 


BuR I ON-Ul*C'N- 

Trent. 


Holbech and G, Mai rio/f were against the order oi 
sessions. 


The King afi'ahtst Johnson. 


IVcdnesdayf 

Fib. 8tli. 


TERROR to reverse a judgment of transportation tor in an indict- 

. -r t ‘ r • rnent upon 

14 years, given at tlic Jjaricamire assizes, upon 39 G.3. c 85. 

an indictment against the defendant for embezzling bank*^no*tcs*'if 

bank-notes. The indictment charged that the defend- * sufficient 

^ descrrption of 

ant, late of^ &c. was clerk to the trustees of the Ldver-^ notes to 

. . divers, to 

pool Docks, and being clerk as aforesaid, did then and wit,nine bank- 
there, by virtue of Ids said employment as such clerk payment of 

diver m f" 

as aforesaid, receive and take into his possession for mo"eV,amount • 

and on account of the said trustees of the lAverpool 

^ whole to a ccr- 

Docks, divers (to \jDit) nine hank-notes for the paijment • 

money, to wit, 

(f divers sipns <f inonep, amounting in the vohole to a cer- the sum of 9/, 

tain sum of money (to voit) the sum of gl, of lavftd money ^ lue of 9/.* ^a*nd 

and of' the value of gl. of like lawful money, and the oVtlie^indict- 

ment it be aU 

leged that the defendant received them as clerk on account of his employers, and felo¬ 
niously embezzled the same, the indictment may conclude “ and so the defendant did 
feloniously steal, take, and carry away the bank-notes,’* hying them to be the property 
of his employers, for that is the statiUablc conclusion from the facts alleged in the body 
of the indictment. 

A count for embezzling bank-notes upon the statute may be joined wit.h a count for 
. larceny. 


defend- 
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(Icfeiidaiit having so received and taken into Ins pos¬ 
session the said bank-notes for and on account of his 
employers the said trustees of the Liverpool Docks, he 
the defendant afterwards, to wit, on, &c. with force and 
arms, at, &c. fraudulently and feloniously did embezzle 
and secrete the same; and the indictment concluded, “ so 
the jurors aforesaid do say, that he the defendant, on the 
said day, &c. v. illi force and arms at, &c. in manner and 
form aforesaid, feloniously tlid steal, take, and carry away 
tliesaict bank-notes Iroin Ins said employers, the said trus¬ 
tees ot tV.e Liverpool Docks, the said bank-notes being 
then and there the }>roperiy of tin said of the 

Docks, on v.diose account tlie same svere it- 
ceived by and taken into the possession of him tfic 
defendant, being such clerk as aforesaid, and (he several 
sums of money payable and secured thereby being tiien, 
to wit, at the time of the committing the felony afore¬ 
said, to wit, at, &c. due and unsatisfied to the said 
trustees of the Lwerpool Docks, the proprietors then of^ 
against the form of the statute, and against the peace, 
&c.” There were several other counts, not mate rially 
differing from the above, together with counts for a 
larceny, in the common form, of divers other bank¬ 
notes for the payment of money, that is to say, nine 
bank-notes, for tlie })ayment in the whole of 9/., aiul 
• of (he value of 9/., the said last-meiitioned bank-notes, 
at the time of commitliiig the felony last aforesaid, being 
the pi o})erty of the said trustees of the Livetpool Docks, 
and ihc several sums of money payable and secured 
theix'by being then due and unsatisfied to the said trus-t 
te('s of the JJvcrpool Docks, the proprietors thereof,, 
aga' -st the form of the statute, and against the peace,, 
ixc. Pica, not guilty, and verdict of guilty, and judg¬ 
ment 
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Pient as above. And the errors assityiied 'were,' that 
there? is no siifhcient dt?scri[)lioii in tlio indictment of 
any bank-note which the defendant is thereby cluirtred 
with having embezzled ; 2dly, lliat there is no sufficient 
allegation in the indictment tlial the bank-notes which 
the defendant is thereby cliarged with having embezzletl, 
at the time ol such embezzlement W(‘ro tlie property of 
the trustees of the A/ervooo/ .Docks, or that the defend¬ 
ant hath been g;uilty of larceny by the ?:aid embezzle¬ 
ment thereof; 3diy, iliLil there is a misjoinder of counts 
in tlie indictment, inaKiiUich as the sanu' contains counts 


for embezzlement framed upon the statute made aiul 
pas >ed in the ^ptli of Ct, 3., anti also couiils for grant! 
larceny. n}>on Avhich a different judgment is by law to 
be given, &e. Joinder, 


1815. 

T'lic Kino 
against 
Johnson. 


,7. JVillhuris in support of the en ors assigned, aftei 
adverting to the rule that an iiidiclmeiu ought to be 
certain, and could not be m:a!o good by intendment [a), 
argued, i.st, that liere was a want of certainty in the 
description of the thing charged to be embezzled or 
stolen. And lie said, that the same certainty w.as re¬ 
quired ill till* count for the embezzling as in that Ibr 
the larceny, because the embezzling was, according to 
McGregor's case {b\ a larceny, FornK*rly it w;is the 
practice upon all indictments for stealing notes or other • 
securities to set out tlie notes, &c. at full length, ami so 
late as Milnes' case (r) a question was reserved for the 
opinitui of the Judges, whether an iiulictment for stealing 
(I ptoniissurij noiejur the payment oj' one <^iilnea was sufH- 


cicii'dy descriptive of the note. Tliat ca.^e determined. 


(,;) Si.c zlLi-U'k. P. C. ( 
(. ; ^ r. C. 6cj. 



’.5 ^ ( 
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that such a general description was sufficient; but it lias 
never yet been determined that an indictment is suffi¬ 
cient, whicli contains no description of any particular 
note whatever. And such is this indictment; for all 
that it alleges is, that he received divef s bank-notes, 
laying the number^ and amount for which payable, under 
a videlicet, so that neither need be precisely proved (a); 
for although the defendant be proved to have received 
but one, he might be convicted under this form of in¬ 
dictment. Therefore there is no certain description of 
any particular note or number of notes, unless this in¬ 
tendment can be made, that he received nine i/. notes: 
which, beside that it would be contrary to the fact, 
would be an intendment in a thing material in the de¬ 
scription, which cannot be made {b). Many are the 
authorities to shew that in larceny the thing stolen must 
be described with convenient certainty ; for instance, to 
say bona catalla is void for the uncertainty of its de¬ 
scription (r); or to say, fdonice fhratus est oves^ m 
colwnbas, without expressing their number (d); or quod 
fdonice cepit 20 oxtes matrices agnos^ or matrices m- 
vcces^ is not good, because it doth not appear how many 
of one sort and how many of another (t*). 80 in Plapter\ 

case (/'), in trespass <|uare clausum fregit & pisces suos 
cepit, &c. without shewing the number or nature of the 
' fish, it was resolved that the declaration was insufficient 
on that account, and was not made good by verdict; and 
judgment was arrested. And that is a dirt*ct authority, 
or rather an authority a fortiori upon the present case, 

(rt) Symmons V. Knax, ^T.J!.6S. Grim-wood v. Barritt, 6 T.B- 460. 
a V/illiamCs Sound. 291. 

1 Ha-wk. P. C. c. 25. s. 60. (c) Tbid. c. 25. s. 74. 

(i) xHalcP. a 182. {c) Ihid.i^i. (/ ) 5Bep.:^6. 

15 because 
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because Lord Hah says («), that ** regularly the same 
certainty is required in an indictment tor go<^ds, as in 
tr-' ::>*?ss for goods, and rather more certainty, for what 
V ’:i b(? a defect of certainty in a count, will be mucfi 
more defective in an indictment/' And this generality 
of allegation, it may be observed, beside that it docs not 
afford to the accused sullicient notice of the charge, 
prejudicial to him in another way, for if it were specific 
as to some particular note or notes, the jiroof must ac¬ 
cord with the description of some one note in the in¬ 
dictment, otherwise the defendant would be entitled t(» 
an acquittal; whereas now the jiroof is left at large to 
any note or number of notes, or any value within the 
compass of 9/. As to the 2d error, the bodj/ of the in¬ 
dictment does not state that the notes were the property 
of the trustees, or that the defendant stole them, wliic!» 
in larceny (/^) it ought to do, but that is only state?ci In 
the conclusion of tlie indictment, whicli is insullicienK 
For the body of the indictment must shew all that i - 
essential to constitute tlie offenct?, and then the conclu¬ 
sion draws the inference of law, but the conclusion can- 
n ot siijiply any defect in the body. Lord Hale (r) and 
Hawkins (d) both agree that the body of tlie indictment 
ought to set forth the substance and manner of the fact, 
and that it is only the office of the conclusion to draw a 
correct inference from the premises in the body, and* 
that it must be w’^arranted by the premises (c). As if in 
murder the body of the indictment say percu^sil, without 
saying ex malitid prcecogitatd, the conclusion et sic # a 
malitidprcccogitald murdravity will not supply it. .So 

(d) a Hale P> C. 183. (ft) Af‘Grf^or*s case, 3 B- & 106. 

{e) a //. P. C. 174. {tl) a Ha-u'k. c. a 5. i. 54. 

(cj 2//ii/c P.C. 188. jfifcj'rftfw'scasc, 4i?c/>. 4i.ft. Og//s case, ?'• 4 ft- 

here. 
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licro, inasmuch as the body of the indictment only 
alleges that he received the notes on account of the 
trustees, and feloniously embezzled them, wiihoul 
saying that they were the property of the trustees, 
or in technical language, that he stole them, this 
defect cannot be cured by the conclusion; nor, if it 
could, does the conclusion that he did in manner and 
fernn aforesaid steal, &c. carry it any 1‘arlher, because 
in manner and form aforesaid, is the same as saving, as 
in the body of the indictment is alleged, but in the body 
of the indictment it has been shewn that no larceny is 
alleged, sdly. Here is a misjoinder of counts, which 
is plain from consiilering that they require tlifferent 
judgmenis. For tin? judgment in all cases of grand lar¬ 
ceny is (|uod sus})endatur per collum, 8ce. unless the 
coHVicl pray the bc'uefit of clergy («). But not so with 
this I'lCw larceny created by the embezzling act (6), be¬ 
cause tlie act which creates it provi(]('s a specific punish¬ 
ment, viz. that he shall be liable to be tvansporled for 
14 years, sf) that the convict has no occasion to pray 
tlie ber.efit of clergy, inasmuch as the punishment can 
in no extend to life. This may bo illustrated by 
considering how tlio law stands upon the statutes con- 
ce.’niiig receiver;, of stolen gtrods, for by the 5 Ann. <-.31. 
s. 5. receivers shall suffer death as felons convict j but by 
4 (r. r. r. I x.thnj may he transporledfor \/\ ijeais, Avhicli 
has been ctuisidei ed as ousting the judgment of death (r). 
So here judgment of death being ousted upon the count 
for embezzling, the joining the count for larceny is ill, 
and witlnn the rule laid down by Lord Kenyon in Rex 


(^4 3. c. 4. j Jnn. c. 6 . (i) 3y G. 3. r. 85. 

to BviL ii bccnis iluy imi.a |>iiy tlic benefit ot the statute; - ^*1^1 

6 . 744. 

I V. Yo/tng, 
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V. Young («), “ that if the legal judgment on each’count 18154 

be different, it is like a misjoinder in a civil action.” —- 

7 ’he Kikm 
ugamU 

J. Clarke^ contra, argued upon the lirst point that the 
stat. 2 G. 2. c. 25. which made bank notes the subject of 
larceny, in like manner as any ollujr goods, meant to 
place them, as to larceny, upon the same footing in all 
respects as other goods, so that they might be described 
in an indictment for stealing them by the same general 
mode of description that would serve for other goody, 
ft is admitted that the indictment for embezzling is for 
a larceny; therefore the question is, whether there be 
such a description of the notes in this indictment as would 
be sufficient to describe other goods in an indictment 
for larceny. Now these things are required in an in-' 
dictment for a larceny of goods; first, that the goods be 
described by the general name of their kind, as to say 
horsesy^fiafu &c. is suffic/ent; and after wards the evidence 
part.lculaiT/es the speci.es; but to say bona catalla is 
not enough, because such a description is applicable to 
goods of every kind, 'fhe next thing required is, that 
tl\e number of the things stolen, if there be more 
than one, should b-* expressed; thisi, the value, in 
order to shew wlielher it be grand or petit larct iiy, 
though the separate value of each thing is not matei ial; 
and lastly, the property of the thing or things stolen; , 
for want of which the indictment in M'Grcgo/ ’s ease was 
holdcn ill. All these requisites will be found in this in^ 
dictment; for first, it describes the things by thegeiierul 
name of their kind, as bank notes for the payment of 
money amounting to a certain sum, to wit, the sum of 
9^; then the number, as divers, to wit, nine; next, the 

(^) 3‘/..y 103. 

VoE. Ill. o o value, 
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value, as 9/.; and, lastly, the property, as that of the 
trustees. And there is no uncertainty between different 
kinds of property, as if it had been nine bank-notes 
and bills of exchange, without distinguishing how many 
of each sort; or if it had been bank-notes without more, 
it might perhaps have been objected, as in Playter's 
case {a), that it ought to have shewn the number in 
certainty. But here the number is shewn, and the 
defendant has the same notice as if it had said divers, to 
wit, two i/., two 2/. bank-notes, &c. So an indictment 
for stealing divers sums of money, to wit, such a sum, 
which is not more certain than the present, is well 
enough. In answer to the 2d objection, the body of 
the indictment sets forth all the facts which arc neces- 
sai’y to bring the offence within the act of parliament, 
and then draws the statutable conclusion from the pre¬ 
mises, viz. that the defendant feloniously did steal, &c., 
which if the indictment m M^Gregor*s case had done 
in the same manner, it would have been well enough. 
Upon the 3d point, when the legislature have declared 
that the embezzling under certain circumstances shall 
be deemed a substantive larceny, it cannot be argued 
that the counts are misjoined by reason of any differ¬ 
ence in the nature of the offence; and the practice has 
been to join them; and as to different judgments, inas¬ 
much as the statute makes the offence larceny, it lets in 
any other judgment to which larceny is subjected, as 
well as transportation for 14 years. But supposing it 
does not, whether there be difterent judgments is not 
always the "criterion whether the offence may not be laid 
in different ways, for Lord Hale says (6), that a person 


(i) X Hale P, C. 378. See Post. 32J. 328. 

who 


(a) 3 Hep. 34. b. 
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who commits petit treason, may be indicted of murder; 
yet there are different judgments upon each, as well as 
different challenges; so, he says, you may join burglary 
and larceny («). And in this case convenience requires 
that these counts should be joined, for otherwise there 
must be separate indictments for the emjiczzling and 
the larceny. 

Lord EllenboeougH C. J. Three objections have 
been taken to this indictment, and they have led to a 
cousidei’able extent of argument. The last objection, I 
think, admitted of somcihing arguable, but upt)n the 
two first, I own it does not strike me in the same man¬ 
ner. As to the first olijection, I consider that after the 
statute made bank-notes the subject of larceny, they 
might be described in the same manner as other things 
which have an intrinsic value, that is, by any descrip¬ 
tion applicable to them as a chattel. Therefore to de¬ 
scribe them as bank-notes for the payment of money 
seems to be a larger description than the statute strictly 
requires. We find that the stat. 15 G. 2. r. 13. 5.11. 
speaks of forging, counterfeiting, or altering « any 
bank-note,” without adding for the payment of mo¬ 
ney; as if the legislature adopted that as a general 
phrase sufficiently comprehensive of the particular 
species of note, without thinking it necessary to specify ^ 
it to be bank of England in contradistinction to a 
country bank-note. Now in this indictment the notes 
are described as bank-notes; it sets forth both number, 
value, and species. Rank-note is the species, the value 
is 9/,, and the number is stated to be nine. And thus 
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{a) z Hale 

O O 7. 


we 
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we find there has been a compliance with the strict 
and technical rule of law. So the rule is that a time 
must be laid in the indictment, but though it must bo 
definite in allegation, it is indefinite in proof; yet, 
inasmuch as the forms of law require that the person 
who charges another must bring himself within the 
limits prescribed by the law, some cevluin time must be 
laid in the indictment. In the same manner, if bank¬ 
notes be recognized by tliat description in the act of 
parliament, the indictment has done enough in laying 
them under such a description; but it goes further, 
and adds, unnecessarily perhaps, “ for the payment of 
money,” and moreover gives their amount in number 
and value. It has been argued as if the prosecutor 
was bound to prove the exact amount of the value and 
number laid, whereas if he proved only one bank-note of 
the value of 1/. it would be sufficient to maintain the 
charge. If the indictment had charged the things to 
have been nine printed books of the value of 9/., instead 
of nine bank-notes, and one book had been proved to 
have been stolen, it would have been well enoiisrh: so 
here it is laid that the amount is nine, and the value 
9/., and why is not this the same ? The total amount 
ill both cases imports that the number consists of more 
than one, hut still more than one need not be proved. 
^ Upon the second objection, undoubtedly all the re¬ 
quisites must be stated which are necessary to the con¬ 
stituting a larceny at the common law. But the act 
has specified what the circumstances are which shall be 
sufficient to constitute it a larceny, and under wliich 
circumstances the offender shall be deemed to have 
feloniously stolen. l*'irsl, he must be a servant or clerk, 
&c.; then he must receive or take into his possession 

the 
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the bill, &c.; and that must be for or on account of his 
master; and he must fraudulently embezzle the same; 
all which is alleged upon this indictment. These are 
all the circumstances which the legislature have required 
to make this a substantive felony; and under these cir¬ 
cumstances it is that they declare the offender shall be 
deemed to have feloniously stolen. That is the con¬ 
clusion of law which the legislature have drawn. In 
stating that conclusion, the indictment must allege in 
legal terms a felonious stealing; for want of which the 
iiidictnio?it in /hw v. MKxngor was holden to be im- 
[>erfect, because it omitti'd to state that the monies 
were the property ol' any person. But the legislature 
have said, that if all tlie facts staled in tlic act be made 
to appear, that will wantuit the conclusion in legal 
terms that it is a larceny. And this disposes of the 
veeond objection. 'I hen upon the last objection, touch¬ 
ing the misjoinder, ceit.aiiily if this were an offence of 
a perfectly different natiue, I should have been of 
opinion tliat the jiulgment could not have been sus¬ 
tained. But the act says that the c/Fender shall be 
deemed to have feloniously' stolen, which is expressly 
constituting it a felony, mid having so done, the 
offender must, as in the like cases of felony, pray the 
benefit of clergy. But inasmuch as it is larceny, and 
therefore liable only to the punishment of seven years* . 
transportation, this act goes farther and gives power to 
transport for fourteen years. The act does not alter 
the quality of the offence; he is to be deemed a felon, 
and as such must pray the beiieiit of clergy, just the 
same as if this enactment for an extended term of trans¬ 
portation had not been found in the statute. It makes 
no alteration in the judgment; the judgment is to pass 
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against him as a felon; if he docs not pray the benefit 
of clergy, it must be a judgment of death. And in a 
variety of cases though the punishment be difierent, 
yet counts may be joined. For instance, in the offence 
of embezzling naval stores, the having in possession 
new stores, or stores not more than one-lliird worn, is 
subject to transportation for 14 years («}; but if they 
be not new, or be more than one-third worn, the punish¬ 
ment is different (b); yet counts for both these offences 
may be included in the same indictment. So in con¬ 
spiracy, the judgment upon conviction is that the party 
is infamous; and yet nothing is more familiar than to 
add to counts for a conspiracy other counts which 
do not include a charge of conspiracy. So that the rule 
docs not seem to apply to all cases, that where there is a 
different judgment counts cannot be joined. I do not 
advert to what has been mentioned from Lord Male of 
joining murder and petit treason; because the circum¬ 
stances are not sufficiently stated whether it was the same 
person (r). But I make no observation on that case. 
Here I think it does not appear that there is a mis¬ 
joinder ; because both arc clergyable felonies; and the 
defendant is liable to the punishment incident to such 
a felony with an extension of it to the term of 14 years. 
Upon all the grounds therefore I think the objections 
are not available in law. 

Le Blanc J. The objections which have been 
made, and the answers given to them, may be better 
understood by adverting to the several acts of par¬ 
liament. The subject of this indictment is bank-notes, 


(a) See 39 8c 40 G. 3. c. 89. s. 1. (i) Hid, s. a. (c) See Fost. 329. 
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which were not the subject of J«irceny at the common 1815. 

law, btjcause they fell under tlie deiioiiimation of clioses 
. . ^ The Kinq 

in action. Ihe 2 Geo. 2. e. 25. has expressly made 

mention of bank-notes as one of the things which are 
to become for the future the subject of larceny. This 
provision is followed in several other acts down to tlie 
act of the 52 GVo. 3. c. 64., which makes (he obtaining 
of bank-notes by false pretences punishable in like 
manner as obtaining money or goods. Thus avc find 
that a bank-note is a thing specifically recognized by 
that description in several acts of parliament, and 
among others, as being the subject of larceny. This act of 
39 Geo. 3. was passed in consetpicnce of doubts whicli 
were entertained, wliether a servant was guilty of felony 
in applying to his own use a bank-note tlxat had never 
been in the posscssfon of the master, but had only 
come to the hands of the servant for the pur|K)se of 
being delivered over to the master. And the statute 
enacts and declares tliat if any servant or clerk shall, 
by virtue ol' his employment, receive into his possession 
any note, &c. for or on account of his master, and shall 
fraudulently embezzle the same, he shall be deemed to 
have feloniously stolon the same from his master, for 
whose use the same was delivered into his possession, 

&c. Now% the form of indictment which has been 
pursued ever since the passing of this statute, has beep 
to state ill what manner it is that the party is guilty of 
larceny, by describing him as the servant, or in the em¬ 
ployment of some person, and that he did receive into 
his possession the particular thing on account of his 
master, and that he did embezzle that which he so re¬ 
ceived, and then to conclude in the technical terms of 
the law, and so he did feloniously steal the particular 

O o 4 tiling, 
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thing, laying it to be the i)roperty of his master. It is 
not now material to inquire whether it would not have 
been siiflicient, since the passing of the act, to indict 
simply for the larceny, leaving the particular circum¬ 
stances necessary to bring it within the act of parlia¬ 
ment as matter of evidence; it is enough that this form 
of indictment has prevailed. Here then the indict¬ 
ment states that he received divers, to wit, 9 bank¬ 
notes, &c. upon which it has been argued as if bank¬ 
notes were not the specific thing made the subject of 
larceny. For where a specific thing is inaile the sub- 
jc'ct of larceny, it is only iieccfesary to describe it as 
fcuch specific thing, it being u species of thing that is 
the subject of larceny, h'or instance, it is not ne cessary 
in charging a larceny of sheep to describe it cither as a 
wether, ewe, or lamb, yet it cannot be doubteil, if 
such an argument could prevail, that it would be of 
advantage to the prisoner that it shouUl be tlescribed 
more particularly, because ii' it were, and the prose¬ 
cutor in such case should fail to prove it to be of that 
particular description, the prisoner woii)<l thereupon 
be entitled to an acquittal. So also it may be said of 
bank-notes, it is not necessary to describe it particu¬ 
larly as a bank-note for the payment of i/., or 20/.; 
because for whatsoever sum it may be payable, it is 
still a bank-note. In like manner in an indictment 

4 

for stealing a handkerchief, it is not necessary to 
describe it as a handkerchief of any specific make or 
materials, as that it is of silk, linen, or any other par¬ 
ticular quality. The argument upon this part of the 
case h:is arisen from the practice that has prevailed of 
describing the particular sum for which the note is 
payable, and that the money secured thereby is unsa-* 

tisfied. 
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; ;siicd. Rut the answer to such an argument is thi s 
■ hat whetlicr it be payable for one sum or for another, 

•t is equally a bank-note, and a bank-note is the sub¬ 
ject of larceny. I’licrefore this is not a good objection 
ihat the bank-note is not sufliciently set out. No far- 
tlier description is necessary than is rc(|uired lor other 
chattels wlucli are the subject of larceny; and under 
lilt? general name of bank-note, the particular species, 
if tlie sum for which the note is payable can be said to 
constitute a species, may bo proved. Tlic next objec¬ 
tion is, that the indicinient docs not aver that the dc- 
lendant was guilty of leloniously stealing, talJeg, and 
carrying aw'ay the bank-notes in tlie body of tla; indict¬ 
ment, but that it only so alleges in the Ci}ncln.-.!on, a^ 
the inference of law from tlie premises. Bat the a.'iswc: 
is, that the act has declared under what circuiut.tauccs 
a person shall be deemed to have feloniously stolen, 
iiid this may be considered as a special count in lar¬ 
ceny, stating those circumstances, whereupon the act 
immediately attacluis upon the person the crime of lar¬ 
ceny. Consequencly this indictment well concludes by 
way of averment that ilu' defendant leloniously stole, took, 
ind carried away the notes, being the property of the 
trustees, who stood in the relation of iiis masters. And 
thus far lUx v. McGregor is an authority upon this 
point, that although such a conclusion is a deduction* 
of law, yet it forms so material a part of the indictment 
fliat for any defect in it an indictment is ilk The third 
objection arises upon a supposed misjoinder. I do not 
think it is material to consider upon this occasion, 
whether, supposing there might be judgment of death 
upon one count, and no more tlian judgment of trans¬ 
portation for 14 years upon the other, the joining them 

would 
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1815. . would be ground of enror; because I cannot but con- 

~ sider the act as making this offence a larceny, and that 

The King , . , . 

a^aifisf having so done it attaches upon it all the properties 
Johnson. consequcnces attaching upon the crime of larceny; 

and that the power given to transport for 14 years 
was only intended for the purpose of enabling the 
Court to affix a greater length of transportation to 
this larceny than could be done in other cases of lar¬ 
ceny at the common law; but not to oust the judgment, 
as in other cases of larceny. If it were otherwise, there 
w'ould be considerable difficulty in reconciling the uni¬ 
form practice that ha^ obtained upon convictions under 
the statute to pass judgment for every one, in their 
turn, of the lesser punishments applicable to grand lar¬ 
ceny. Thus the practice has been to pass judgment of 
fine, or imprisonment, without regard to the term of 
14 years, and without any transportation; all which 
would be erroneous if the argument were well founded 
that transportation for 14 years is tlie specific punish¬ 
ment peculiar to this offence. So it has been the prac¬ 
tice for the offender convict under this act to pray the 
benefit of clergy; which is conformable with the con¬ 
struction now put upon the act, and which the act de¬ 
clares, that he is to be deemed in law' to have feloniously 
stolen. Wherefore, as it seems to me, there is no mis- 
. joinder in this case, and judgment must be affirmed. 

Bayley J. I entirely agree with the Court upon all 
the three points. Upon the first, it appears to me that 
bank-notes is a sufficient description of the thing em¬ 
bezzled. Many acts of parliament have described them 
as b?»nk-notes, and no otherwise; therefore I must take 
it that bank-notes is in general a sufficiently certain de¬ 
scription of this chattel. If that be so, is it necessary 

to 
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to go farther in this indictment, and state of what par¬ 
ticular value each bank-note is? I think ijot; there is 
no authority to make that necessary, and the prisoner 
must always know wliat he has received. Upon an 
indictment for stealing printed books, as it has been 
observetl by my Lord, it is not necessary to tk) more? 
than to name so miuiy printed books. If tlie charge 
be generally that the defendant stole divers, to wit, 20 
jirinted books, that will be sudicient; which seems to 
me a strong instance bearing on this point. It has 
been admitted by the learned counsel for tlie prisoner, 
that if it be necessary u[)on this charge of embezzling 
and secreting bank-notes to describe the notes more 
particularly, it would be likewise necessary, upon a 
similar charge respecting money, to describe the com¬ 
ponent parts of which that money was made up: but 
I will presently mention a case which is decisive upon 
that point. The next objection is, that the /irst part of 
this indictment does not state all the requisites to con¬ 
stitute a Jelony at common law. But it states all the 
circumstances which the statute makes requisite, and 
then by way of conclusion avers all the requisites at 
the common law. It was for want of such a conclusion, 
and because the conclusion omitted to state what the 
common law requires to constitute a larceny, that the 
indictment in v. M^Grego?' was holden ill. The 
case of Rex v. Creighton {a) was decided after that of 
Rex V. M^Grego?', and the indictment charged tliat the 
prisoner w'as employed as a clerk to A,, and that, by 
virtue of his employment, he received from i?., on ac¬ 
count of his master, 9/. iSs, 9^/., *mithout she^xing of 
\<ohat monies that sum was made up, and that he frau- 

{a) We understood this to be the name, but arc not certain. 
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dulently embezzled and secreted the same, oniittin^y 
the word ftilonioiisly; and so it concluded that the 
jurors say that he diil feloniously embezzle, steal, tak(', 
and carry away, &c. Objection was made that in the 
introductory part of the indictment it was not alleged 
tliat he did feloniously embezzle, &c. and that therefore 
the indictment failed to shew that he liad committed a 
felony, and that unless it was so shewn in the body of 
the indictment, it was not enough tliat it was so allegei* - 
in the conclusion of it. Tlie Judges, however, consi- 
dorctl it to be sufficient that it \vas stated in tli(‘ con¬ 
clusion, and the indictment was holden jxood. That seems 
to me to be an authority both on the first and secoiul 
points against the objections. As to the last objection, 
if a conv iction upon one count would lead to a different 
iudgment from that which would follow a conviction 
upon the other, if one be judgment of death, the other 
of transportation only, I should think it an objection of 
great weight. But I consider that when the statute de¬ 
clares that the offender under the circumstances shall be 
deemed to have feloniously stolen, it makes the offence 
a felony, and imposes all the common and ordinary 
consequences attending a felony. Therefore, as in 
other cases of grand larceny the party convict will be 
liable to judgment of death unless he pray the benefit 
of clergy, so it is the same in this case. Some of the 
ordinary consequences of a conviction of grand larceny 
have been shewn to follow' a conviction under this act; 
for although the act gives no power to fine or imprison, 
the common law punishments, still it is the prac¬ 
tice to impose such punishments; and the Court 
is not c .nfined to the specific punishment of transport¬ 
ation for 14 years mentioned in the act. The reason 

15 why 



IN THE Fifty-FIFTH Year of GEORGE IIT. 

why the niciitioii of sueii a pLniishineiit w'as introduced 
into the act is probably this, that tiie legislature meant 
that the party convict should not only be liable to all 
the ordinary punishments attaching upon a conviction 
of a clergyable felony, but that he should also be liable 
to a greater term of transportation than in otlier cases 
ot clergyable fiUonios. hW these reysons I am of opi¬ 
nion with the rest of the Court that this iiulielmenl is 
iufliclent, and that the judgment ought to be allirmed. 

.liidgment aiilrmed. 


Doe, 


on the Deniise oi‘ 'Fagoart, 

Sarah Hutchei;. 


a^'uinst 
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J|Y J EC’TM EN r brought against tin* tlejisulant, a 
feme sole, who before trial iiiarried with oju* J 
and there was a verdict agaiij .t laa* and judgment 
thereon in her original name. Anil afria waids the 
plaintiff issued an habere laeias possia. ioiiein, uiul also 
a li. fa. in the same name. Whereupon a rule nisi 
was obtained for setting the writs aside for irregularit v. 


Taddy contended that the writs were regular, inas¬ 
much as they pursued the judgment. And he took the 
distinction, that it it had been intended to charge tlw 
liusband, there he must first have been made a party 
by scire I’acias; but it is not necessary to join him, for 
the execution may follow the judgment. And there¬ 
fore in Coopa' v. Hunchin {a) a ca, sa. i^sucal against the 
defendant by her maiden name, who married after in- 
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terlocatory judgment, was held well enough. And 
LauorenceJ. approved of the case of Doyley v. White^ 
Cro. Jac, 323. If then a ca. sa. would have been good 
against the defendant by her original name, a fortiori 
will these writs be good, which do not affect her person, 
and particularly an habere facias possessionem to re¬ 
cover the term, which is affected by the judgment. 


Espinasse, contra, took the difference that was taken 
ill Penoyer v. Brace (a), that ‘‘ where a new person 
shall become chargeable to the execution of a judg¬ 
ment, who was not party to the judgment, tlierc a 
scire facias ought to be sued against him, to make him 
party to the judgment.” And here, he said, if this 
execution were well issued, the effect would be to make 
the husband chargeable in respect of such rights as he 
acquired in the term by the marriage, and also in re¬ 
spect of his goods, for the wife could have no goods. 
As to the cases cited e contra, they were cases of exe¬ 
cution against the person of the wife, where the husband 
was not chargeable. 


Lord Ellenborougii C. J. The motion is made 
under a mistake; for this proceeding is not with a view 
of taking any thing which belongs to the wife. The 
plaintiff has recovered in the ejectment, because she 
had no right or interest in the premises. And unless 
she can by marriage convey to the husband what she 
never had, there is still no interest in either of them. 
All right in her to the premises is disaffirmed by the 
judgment. And as to the fieri facias, it is wholly iu- 


(a) Ld, Raym, 145. 


operative. 
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operative, iiia&mucli as she has ceased to have any 
goods. It is unnecessary therefore for the Court to 
interfere. 

Bayi.ev J. It would be irregular under the fi. fa. 
to take the goods of tlie Iiusband, for the writ is only 
to take her goods, and she has none. 

P<7‘ Curiam^ Rule discharged. 


Smailes against Wiucht. 

WO persons submit by bond to the arbitration of 
two others named as arbitrators, and a third as 
umpire, so as the award be made by the arbitrators on 
or before a day certain, but if the said arbitrators do not 
by the time aforesaid make their award, then the bond 
sliall not be avoided, provided tlic umpire make Iiis 
award on or before a subsecjiieiit day. 'rite arbitrators 
made no award, having finaJly, before the day limited 
for making their award, disagreed, and declared that 
they did not intend to make any award, whereupon af¬ 
terwards and two days before the time of the arbitrators 
expired, the umpire made his umpirage. And upon a 
rule nisi for setting aside the umpirage upon tlie ground 
that the umpire had no autliority to make it until after 
the day limited to the arbitrators liad expired, 

Richardson shcw'ed cause, and contended that the 
umpire was not necessarily prohibited ex parte ante 
from making his umpirage before the expiration of the 
time given to the arbitrators, but the meaning of the 
submission was, that whenever the arbitrators deter¬ 
mined 
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the arbitrators, 
before the time 
allowed them 
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mined their power, whetlier by renouncing it, or by 
suffering the time to elapse, the umpire should have 
authority to proceed. And here the arbitrators did 
renounce, and it is not suggested that if the umpire 
had waited the two days they would have made any 
award. 


Scarlett and Hullock contr^ said, the arbitrators 
ought to have had their full time allowed them; that 
though it was true they disagreed, non constat they 
might not have agreed during the time; there was a 
locus pcenitentiae left them. And therefore the intention 
of the parties was, that the jurisdiction of the umpire 
should not commence until the time when that of the 
arbitrators ceased. And if that were so, the renouncing 
of the arbitrators could not give the umpire jurisdiction, 
because unless he have it by law the act of the parties 
will not give it liim. In the same manner as if the ar¬ 
bitrators had, with the consent of all parlies, made their 
award the day after their time expired, yet such consent 
could never have made their award good, because by 
law their jurisdiction had ceased. So here the umpire 
having made his umpirage before his jurisdiction com¬ 
menced, the umpirage could not be made good, even sup¬ 
posing the parties had consented to it, which they have 
not. In Mitchell v. Ha^'ris {a) it is said by Molt C, J. 
that if the umpire be named in the submission, he can • 
not make his umpirage before the time given to the 
arbitrators to make their award has expired. 

Lord Kllen BO ROUGH C. J, If the arbitrators hatl 
chosen to resume their anthoritv Avithiii the tin#', Mud 




had 
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|iad nitide their award, it might have been said hast here 
was a conflict of authorities; but they renounced their 
power, and also announced that they never meant to re¬ 
sume it, and they kept their word. They might have had 
the full time if they had agreed, but are we to put such a * 
construction upon this submission as that if they Anally 
disagreed before the time, the rest should be so much 
waste time ? If they Anally disagreed and determined 
th^r power, why should not the umpire proceed ? It 
does not appear to me that any inconvenience could re¬ 
sult from it, and it saved a waste of time. The thing 
has been done by an umpire of the parties* own choos¬ 
ing, and after a full renunciation of their power by the 
arbitrators. 1 therefore think that what has been done 
is within the authority originally intended to be given 
to the umpire; his umpirage was only defeasible in tlie 
event of the arbitrators making their award within due 
time. 


] * 815 . 
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L.E Blanc J. The submission gave the arbitrators 
so much time, provided they agreed and went on to 
make their award; but if they failed to make any award, 
then to the umpire. When, therefore, they Anally 
disagreed, the umpire might proceed; still his umpirage 
might have become nugatory if within the time the ar¬ 
bitrators had made their award. 

Bayley J. Notwithstanding what was said by Lord 
Holt ill Mitchell v. Harris^ the cases seem to be differ¬ 
ent. In one case, which is mentioned by Serjt. Williams 
in a note to Coppin v. llurnard, where the submission 
was to two, so as they made their award on or before 
the I St of Julp^ and if not, then to the umpirage of a 
Voi.. III. P P ‘bird, 
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abscond, but 
was taken be¬ 
fore he quitted 
England, and 
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Held that the 
principal was 
entitled to 
withhold the pr 
oji which he so 1 
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tliird, so as he made it on or before the 2d of Jufy, and 
the arbitrators made no award, but the umpire made 
his umpirage on the ist of it was adjudged 

w'ell. (a) 

Rule discharged. 

(«) Core V. Dore, Sir T. yones, 1^7. S. C. 2 Show. 164. a I'Fms 
S.iand. i <7. 


Tayloh and Another, Assignees of Walsh, u 
Bankrupt, against Sir Tho. Plumek. 

^J'^ROVER for the certificates or securities for 50 
shartjs in the bank of the United States of America^ 
and for the certificates or securities for certain sums in 
the 3 per cent, funded stock of the United States, and 
the powers of attorney respectively relating thereto, and 
also for certain bullion, viz. 71 doubloons and a half. 
Plea, general issue. At the trial bclbrc Lord FMeU'* 
hm'ough C. J., at the Ijondort sittings after Michaelmas 
term 1813, there was a verdict for the plaintiffs, da¬ 
mages 10,459/. respect of the seciu ities, and 

302/. in respect of the bullion, separately, subject to the 
opinion of the Court upon a case reserved, which stated 
the plaintiffs to be the assignees of Walsh under a com- 
'mission of bankruptcy of tlie loth of December 1811. 
Walsh was a stock-broker, who liad occasionally been 
employed by the defendant for some time before 1811. 
In August of that year the defendant, expecting to have 
occasion for a large sum of money at Michaelmas to 
pay for an estate which he had contracted to purchase. 


ocecds from the assignees of the broker, who became bankrupt on the day 
received and misapplied the money. 

consulted 
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consulted Wahh on the propriety of selling ^out stock 1 
to provide for such payment, and desired liiin to inform 
him when he, JValsh, thought it would be most expe- 
<lient to do so. In Nm'rniht’r, the title to the estate 
not having been tlien completed, IValsh^ tliinking the 
timds liliely to fall, recommended to the defendant to 
sell out stock, being principally in a land which is re¬ 
gularly shat from the beginning of December till about 
tl|e yth oi Janiinrij; and the defendant liaving con- 
; idered the matter, t>n the :Ui!i of J'/ace/z/iVv s(‘iit JVahh 
orders to sell. J'kile*; wi 'i'i' accordingly effected by 
as hriil-:ci' on the 29th to the amount of 21,774/. 51. 
s,tt'rling, the iransferc to be made and the money to be 
paid on the 4th oi' December. On the ath the stock 
was triinsfcrrcd by the defendant, and the price was 
received by IVahJi, who oti the same day paid 21,500/,, 
part of the said price, into the hands of I'lessrs. Gos- 
and Co., tlie defendant’s bankers, to the defend¬ 
ant’s account, and saw the defendant and informed him 
of it. The defondaiit proposed to IVahh to invest the 
money in exchequer bills until it should be wanted tt* 
pay for the estate, and in the evening desired him to 
call the following day f a’ a draft in order that he, as 
broker, might buy cYciie jiier bills for the defendant. 
Accordingly on the next day, the 5th, about 11 o’clock 
in the forenoon, Wahh called, when the defendant said 
lie had more money at his bankers than he wished to 
keep unemployed, and gave him a draft upon Goslings 
for 22,200/., which he directetl him to lay out for him 
in tlie purchase of exchequer bills, to be delivered on 
the same day to him, the defendant, or his tiankers. 
The defendant did not authorize Walsh^ nor was Jf'alsh 
in any manner autliorizcd to apply the draft or money 
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to be received for it, to any other purpose, nor had tlie 
defendant any reason to expect or apprehend that it 
would be applied to any other purpose. Walsh went 
to Goslings, received the amount of the draft from them 
in 22 BanV of England notes of 1000/* each, and one 
for 200/*, but purchased exchequer bills to the amount 
of 6500Z. only, having bought them in the usual course 
of business, and he lodged them at Goslitigs on the 
defendant’s account. About four in the afternoon he 
called on the defendant and told him that he had 
lodged the 6500/. exchequer bills at Goslhigs, and that 
he had agreed for the remainder of the intended pur- 
chase of exchequer bills to be delivered at a future day, 
and had thcrclore left a sum, which he named (being 
an even sum nearl}- corresponding with the difference 
of the 22,200/.) to his account at Goslings, But the 
fact was not so; on the contrar}', Walsh being ruined 
in his circumstances, and completely insolvent, had, 
between the time of the sale of the defendant’s stock 
and the time when he received the price of it, conceived 
an intention of absconding with the money when it 
should come to his hands, and with that view, on the 
2d of December, had given orders for the purchase of 
llic American shares, stock, and bullion in question, in 
order 4o take them with him abroad, having no means 
of payrag for the American shares and stock but out of 
the money he expected to receive belonging ,to the de¬ 
fendant, nor any money of his owm to pay for the 
bullion, though he might have acquired money for that, 
but intending to pay for that also out of the defend¬ 
ant’s money. Accordingly, after receiving the draft at 
Goslings, he went immediately from thence to the Arne* 
rkan stock brokers in the city, received the certificates, 

and 
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aiiitl paid for them with i r of the identical^ink of 
England notes of looo/. each, which he haxi just re¬ 
ceived, taking back from the broker to whom he paid 
ihem the dUIerenceof 540/. is, 6 d, The same morning 
he delivered to his brother-in-law another of the loooL 
bank-notes, and received from his brother-in-law in 
exchange, a draft, of the firm in which he is a partner, 
on their bankers for 500/., and another draft for 100/., 
leaving the remainder in his brother-in-law’s hands, and 
with the 500/. draft he paid for tlie bullion, receiving 
the difference from the goldsmith who furnished it. 
IVahh had a dwelling-lu)use at llachuy^ where he re¬ 
sided with his wife and family, and also a counting- 


house in iMiidon^i where he carried on his business. 
About nine in the morning of the 5th he left his dwell- 
Liiff-house, taking with him cloaths and other necessaries 
for his journey, intending not to return, but to leave 
Lomlon in the evening by the mail-coach, in which he 
had taken a [dace on the 3d or 4th, and to proceed im¬ 
mediately to Falmouth^ and from thence by the first 
packet to Lisbon, and so to North America, He left 
London accordingly by the mail-coach, taking with him 
the securities and bullion in question. H[e was pur¬ 
sued by the defendant’s attorney and a police officer by 
the defendant’s desire, the attorney having a general 
authority to act for the defendant, but no particular 
Uirections, and on tl>e 9th they overtook Walsh whiUt 
he was waiting at mmouth for the packet’s putting to 
sea, and he then surrendered up tlie property in ques¬ 
tion to the attorney for the purpose of being assigned 
over to the defendant, and iii the course of that day 
executed a deed, which was prqiared by the attorney’s 
order, assigning the property to tlie defendant in trust 
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to tell anU pay himself a debt of 15,500^. (being about 
the difFereficc between the price of the 6500/. exchequer 
bills and the 22,200/.), also a bond to the defendant in 
the penalty of 31,000/., conditioned for the payment by 
him of 15,500/., and interest at 5 per cent., and a war¬ 
rant of attorney for confessing a judgment upon such 
bond, which were also prepared by the attorney at the 
same time, and after being executed, were delivered to 
him, the attorney and the police oUker witnessing the 
same. They all returned to London, wdicn Walsh was 
Carried before a magistrate, and afterwards indicted for 
felony, tried, and found guilty, subject to the opinion 
of the Judges, but was afterwards pardoned without any 
judgment having been pronounced (a). The case also 
stated that the act of bankruptcy was committed on the 
5 th of lyeccnihcr, that JVals/i^& atlvice to the defendant 
to sell out his stock was given bona fide, and no false 
pretence or imposition was used to obtain the defend¬ 
ant’s draft U])on Messrs, (hslings, or the possession ol 
the money which he afu’rwards received and n.isapplied, 
and tliat the property in question, which was surren¬ 
dered by Walsh to tlie attorney, was delivered up by 
the attorney to the defendant, of whom the plaintiffs 
demanded it, but the defendant refused to deliver an^' 
of it, and sold the whole and received the proceeds. 
The question for the opinion of the Court is. Whether 
the plaintiffs are entitled wholly, or in part, to recover; 
if they arc, the verdict is to be entered accordingly; if 
not, a nonsuit to be entered. 


MarrTjat, for the plaintiffs in the last term, argued 
that the defendant had not any lien upon the property 


in 


(a) See4 Tcunt. 

*4 
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ill question, as against the plaintiffs, the assignees of 1815. 
IFalsh, and therefore was not entitled to withhold the ^ 

. Tati.or 

proceeds from tiieiu. He admitted tliat specific pro- against 

. , Plhmek. 

perty in the possession of an agents who becomes 

bankrupt, which was entrusted to him for a special pur¬ 
pose, belongs to the principal, and not to the repre¬ 
sentatives of the bankrupt agent; also that where the 
property is not the same, but has been acquired by the 
bankrupt in lieu of the trust property, and in pur¬ 
suance of the trust, the same rule applies to it, provided 
such property is capable of being ascertained. So he said 
is the rule also between a trustee or his executors after 
his decease, and cestui que trust, and Burdeft v. 

IVillet (a), Bx ‘parle Chion {h), and Hq/fal v. Smt- 
fhet's (c), all come within one or other of those rules. • 

But he took this distinction, that where the property 
has been tortiously acquired by the agent in fraud of 
the trust, there the lien of the {)rincipal is at an end, 
because he cannot for his own private advantage, and 
to the prejudice of all the other creditors, aver what has 
been done in fraud of his trust to have been done in 
execution of it. And upon this distinction he founded 
the argument for the plaintiffs j for here he said it was 
olain that the property which the defendant claimed 
to retain was property which Waisk had acquired by 
conversion of the trust-property to his own use in coiy 
travention of the purposes of his trust. Wherefore it 
shall not remain to the defendant, but shall pass by the 
assignment, like the rest of the bankrupt’s property, to 
the general body of creditors (rf). In like manner a 

(/i) % Vern. 638. (i) 3 n. A. (^) iz Vcs. st 9 ' 

( !) Cooh's Bank. L.?v;. 391. & soj. 6th edit. 

F p 4 


court 



568 


CASES IN HILARY TERM 


1815. 


Tayjlob 

sgainst 

Pi.UM£K. 


court of .equity has refused to extend the lien to lands 
purchased^ by the misapplication of trust-money, Cor v, 
Bateman (a); or to any lands purchased by a trustee, 
where it is not clear that they were purchased in exe¬ 
cution of his trust, Perry v. Pheliys (d). So that in 
equity the distinction is plain ; where the estate is pur¬ 
chased in execution of the trust, the Court will hold it 
subject to the trust, but where the purchase is a breach 
of the trust, cestui que trust stands merely as a simple 
contract creditor, the estate purchased not being subject 
to the trust, llj as the defendant would have it, a prin¬ 
cipal may follow the property entrusted by him to his 
agent for a special purpose, through all the changes 
which it may undergo in the hands of the agent with¬ 
out regard to the object of his trust, to what confusion 
would it lead. According to that, if entrust his 
agent with money to purchase a horse, and the agent, 
instead of purchasing a horse, purchase a carriage, - 4 . 
shall have the carriage. Or if in this case fFals/t had 
exchanged the bank-notes in part for goods, and in 
part for other monies, and with those otlier monies had 
purchased bullion, or a shop with the stock in trade, 
and commenced trader, the defendant would have been 
entitled not only to the various articles purchased with 
the bank-notes and monies, but also to the shop and stock 
in trade, together with all the credits arising from the 
trade. Such a doctrine would lead to great practical 
Inconvenience, whereas the rule is simple and conve- 
venient, Uiat so long only as the property remains 
identically the same^ or subsists in a form consistent 
with the trust, it shall enure to the benefit of the prin- 


(<i) a 19. 


(J) 4 loSt. 


cipal. 
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cipal. And there is reason as well as convenience in 1815. 
so limiting the rule; for as the principal wotnd not be , 

bound to take the property, if purchased by the agent agfwist 

in violation of the trust, so it is only so long as he lumer. 
would be bound to accept it, that he can reasonably 
call it his own. In Scott v. Surmafi (a) the factor acte<l 
in pursuance of his trust when he took the notes in 
payment of the goods sold by him for his principal, 
and therefore the notes might well be deemed the pro¬ 
perty of the principal consistently with the tlistinction 
already taken. The same may be said of Gladstone v. 

Hadwcii {b); for the bills were the identical bills which 
had been delivered to the bankrupt, and the bank-notes 
were part of the proceeds of one of the bills which had 
been exchanged by the bankrupt in pursuance of liis 
authority. And besides, the main distinction of that 
case is, that the bills were originally obtained by the 
bankrupt by a crimimd fraud, indicUible, and punish¬ 
able with transportation; whereas here all fraud in the 
obtaining of the draft or money is distinctly negatived, 
and it does not appear that Walsh has been guilty of 
any indictable ojffence. Under these circumstances 
could the defendant have maintained trover lor the pro¬ 
perty, if it had been withheld from him ? If he could 
not, tlie circumstance of Walsh\ having surrendered 
the property to him will not vary his rights, nor can the 
defendant, by accepting the farther securities from 
Walsh, be considered as having waved tlic tort and coiv* 
firmed Walsh^s acts. 

Abbott, contra, denied the distinction taken on the 
Other side, contending that the rule was general, that 

(a) O'40c- fh) Tcl. 5 . 517. 

nothing 
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1815. nothing passed by the assignment but what was in equity^ 

. . property of the bankrupt. Accord- 

*”g^y Willes C, J. in Scott v. Sttnnan [a), declared that 

*' * 7‘J F R • • 

“ his notion was that the assignees are not to be consi¬ 
dered as general assignees of all the real and personal 
estate of which the bankrupt w'as seised and possessed, 
as heirs and executors are of the estates of their an¬ 
cestors and testators, but that nothing vests in them 
even at law, but such real and personal estate of the 
bankrupt in v/hich he had the equitable as well as legal 
interest.” Upon this piiuciple the Court took notice 
in Winch v. K<:elcij (/>>), that the debt, though in point 
of law due to the bankrupt was subject to a trust, and 
therefore did not pass to his assignees, but might be 
recovered to the use of the assignee of the debt. And 
the same principle governed Gladstone v. Had'isneji. 
And the better reason why equity w'ould not interfere 
in Cox V. Bateman and Perry v. Phelips seems to be, 
because it did not appear the lands were purchased with 
the trust money; besides, in Cox v. Bateman the lands 
were in Ireland. But Lane v. Dighton (c), Balgney v. 
Hamilton (d), Wilson v. For email (e), all shew that if 
trust-money be misapplied in the purchase of land, a 
court of equity will follow it in the hands of the pur¬ 
chaser. So equity will follow goods in the hands of a 
factor, in behalf of him who employed the factor, though 
the goods were purchased not in pursuance of the factor’s 
authority, Whitccomb v. Jacob (f); and in Fx parte 
Sayers (g), a principal was held entitled to follow bills 
in the hands of his factor, though such bills were not 

(c) AmhLA^9' 

(f) Salk. 160. 


JVilles, 402. 

(d) Cited ibid. 414. 

(S) S > 69 . 


(b) J r.i?. 619. 
’i) Dick- S93‘ 


shewn 
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•shewn to be part of the proceeds of the bills remitted 
by him to the factor. From all which it appears that 
the true distinction is not whether the property in the 
hands of the factor is >juch as has been acquired by him 
ill pursuance of his trust, but whether it can be specifi¬ 
cally distinguished and ascertained to belong to the 
principal, and not to the bankrupt Accordingly 
Eord Mansjield, in Miller v. Race (^), finds fault with 
the reason given for the position, that money cannot be 
follow’cd, viz. because it has no ear-mark; adding, that 
the true reason is on account of the currency of it, it 
cannot be recovered after it has passed in cun'ciicy 
and Buller J. adopts the same distinction in Rex v. Eg- 
ginton (c), when he says, “ that if the sum of money 
in question had been kept by itself, the bankrupt's as¬ 
signees could not have touched it.” As to the argu¬ 
ment that where the property has been tortiously ac¬ 
quired by the factor the principal ennflot affirm such 
tortious act, it is contrary to what is laid tlown by 
Willes C. J. in jSco// v. Siirman (d), for according to 
him, “ a man may in many cases either consider an¬ 
other as a wrongdoer or as a receiver of money to his 
use, as he thinks best and most for his advantage;” 
and therefore he supposes the case of a factor selling 
contrary to his authority, and says, “ even in that case 
the owner may come either against the vendee or the 
factor at his election, and may choose to confirm the 
sale.” And upon the same principle it is that often¬ 
times an action for money had and received is main¬ 
tained instead of trover; from which no inconvenience 
can result, so long as the owner is bound to trace and 


1815. 

. 

I AVtOK 
1’l.UMF.a., 


(a) Per I.ord ATansfidd, 3 Burr. 1369. (J) i Burr. 457* 

(f) I r. B. 369. (dj IVilles, 407. 
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ascertain the property to be his, and the rights of third 
persons do'bot intervene. As to the observation made 
upon Gladstone v. Irladwen that there the transaction 
origiiiated in fraud, whereas here was no fraud in the 
commencement, that can make no difference, if it ap¬ 
pear that the property was converted by fraud ; nor in 
this case is it to be assumed that the fraud is not in¬ 
dictable, because it is not indictable as a felony. But 
independently of any fraud, the defendant is entitled to 
retain if these positions be well founded; viz. that a 
party has a right to the produce of his money which 
has been misaf)plied by his agent, so long as such pro¬ 
duce remains in the hands of the agent, and is capable 
of being ascertained ; and that he has the same right 
against the assignees of the agent who becomes bank¬ 
rupt; and consequently that if he possess himself of 
such produce he has a right to withhold it from the? 
assignees, (a) 


Marryai^ in reply, said that Whitecomh v. Jacob, as 
it stood upon the report, and unless it could be ex¬ 
plained thus, that the money was vested in other goods 
by the factor for his employer, in W'hich case it would 
come within the rule agreed to on all hands, was of 
doubtful authority, and had been so treated, subject only 
to this explanation, by several text writers, and that he 
hjid searched at the Register Office for the decree 
without success. And as to ex parte Sayers, that all 


(a) Abbott made another point as to the time of the avt of bank¬ 
ruptcy, in order to shew that it was previous to the conversion of the 
money, viz. that fValsh committed an act of I)ankriiptcy when he left 
his dwelling-lmuse at Hackney, in the morning of the 5th, with the 
Intent stated in the case. But he abandoned that point, feeling so 
strong upon the general point. 


that 
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that was there done was in execution of tHe factiu 's 
authority; and in Lafiff v. Digkton there was^ovidcuce 
in the party’s hand-writing that the trust stocks had 
been sold, and the money laid out from time to time in 
tile purchase oi the land, and nothing to shew that it 
was not in pursuance of the trust. 

At the conclusion Lord FMenbor<miih C. J., after ob~ 
serving tliat the case had been well argued, said that 
from its importance, and considering the grounds on 
which the argument iiad been founded, it was fit that 
the Court should look into it. That he had been 
unable to find any authority for the position that so 
long as the property is such as has been substituted by 
the agent in execution of his authority, the principal is 
entitled to it; but that the right of the principal end? 
wheiieve*’ the deviation of the agent’s authority begins. 
That if there had been any case which had determined 
tliat to be the dividing point, it would have been very 
material to have shewn it. 

To which Mariyal answ’ercd, that he did not put it 
as the point established negatively by any case, but only 
that none of the cases had allirmetl the right of the 
principal fiirther than that point. 

Cur. adv. vuU. 

Lord ELLENBoaouGii C. J. on this day delivered 
the judgment of the Court. After stating the case, 
His Lordship said, The plaintiff in this case is not en¬ 
titled to recover if the defendant has succeeded in main¬ 
taining these propositions in point of law, viz. that the 
property of a principal entrusted by him to his factor 

for 
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for any special purpose belongs to the principal, notv 
withstanding any change which that property may have 
undergone in point of form, so long as such property is 
capable of being identified, and distinguished from all 
other propc'rty. And, secondly, that all property thus 
circumstancetl is equally recoverable from the assignees 
of the factor, in the event of his becoming a bankrupt, 
as it was from the factor himself before his bankruptcy. 
And, indeed, upon a view of the authorities, and con¬ 
sideration of the arguments, it should seem that if the 
property in its original state and form was covered with 
a trust in favour of the principal, no change of that 
state and form can divest it of siioli trust, or give the 
factor, or those who represent him in right, any other 
more valid claim in respect to it, than they respectively 
had before such change. An abuse of trust can confer 
no rights on tlie party abusing it, nor on those who 
claim in privity with him. The argument which has 
been advanced in favour of the plaintiffs, that the pro¬ 
perty of the principal continues only so long as the 
authority of the principal is pursued in respect to the 
order and disposilion of it, and that it ceases when the 


property is tortiously converted into another form for 
the use of the factor liiniself, is mischievous in principle, 
and supported by no authorities of laAv. And the po¬ 
sition which was held out in argument on the part of 
the plaintiffs, as being the untenable result of the argu¬ 
ments on the part of the defendant, is no doubt a result 
deduciblo from those arguments: but unless it be a 
result at variance wdth the law, the plaintiffs are not on 
that account entitled to recover. The contention on 


the part of the defendant was represented by the plain¬ 
tiffs* counsel as pushed to what he conceived to be an 


extra- 
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<*xtrnvagiint length, in the defbmlant's counsel being 
obliged to contend, tinit ‘‘ i/' is triistrd lif 13 . 'icvV/l' 
moncij io pnrehus^ a hoy sc for him, aru he pwchnycr a 
carriage ivi/h ihai mane,;, th.Mt B. Is endtled to llic Ci*r- 
riage.'’ And, indeetl, if he be not y ) entitled, tin? ens«.‘ 
on the part of the det’endant appear, to h‘C hardiv sus¬ 
tainable in arguinent. At makes no dniu'vciKo in reason 
or hnv into wiuit other lorn), dine>-t‘i5{ htan da? ornn- 
nal, the change may iiavo been made, iu tlmr it be 
into that of promissory notes f<n- ti e teiaintv of the 
money which was j)roduced by the srie el the goods ol 
the principal, as in <Sc6»// v. Suftnau, JVillcs, -joo., or into 
other merchandize, as in JVhitecomb v. Jacob, Salh. ido., 
for thoproduct of or substitute for the original thing still 
Ibllows the nature of the thing itself^ as long as it can be 
ascertained to be such, and the right only ceases when 
the means of ascertainment Ikil, which is the case 
when the subject is turned into money, and mixed and 
confounded in a general mass of the same de.scription. 
The difficulty which arises in such a case is a difliculty 
of fact and not of law, and the dictum that money lias 
no car-mark must be understood in the same way; i. e. 
as predicated only of an undivided and undistinguish- 
able mass of current money. But money in a bag, or 
otherwise kept apart from other money, guineas, or 
other coin marked (if the fact were so) for llie pur¬ 
pose of being distinguished, are so far ear-marked a> 
to fall within the rule on this subject, which applies to 
every other description of personal property whilst it 
remains, (as the property in question did,) in the hands 
of the factor, or his general legal representatives. I'iiaf 
trust property in the possession of a factor empowered 
to dispose of it for his principal does not pass to his 
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assignees under the stat. Joe, i, upon his becoming a 
bankrupt, was established in tlic case of VApostre v. Le 
Plaistrici\ first tried before Lord Holt at nisi prius in 
1708, and afterwards so adjudged upon a case made for 
the opinion of tlic Court of King’s Bench. The same 
point was held by Lord Coxoper in Copnnan v. Gallant, 

I P, 320. And in Whilecomh Jacob, in Chan¬ 
cery, Iriu. 9 Ann. SalJc. 160., the doctrine was carried 
further, and to an extent whicli fully comprehends the 
present case. There, a factor entrusted with the dis¬ 
posal of merchandize for his principal, sold it, received 
the money, and, instead of paying the money to his 
principal, vested the produce in other goods, and died 
indebted in debts of a higher nature. There it vviis 
held that those goods should be taken as the merchant’s 
estate, and not the factor’s; and though that was not 
the ease of a factor becoming a bankrupt, yet it makes 
no iliffercnce whether the person claiming to represent 
ilie factor was his executor or administrator, or his 
assignees except only as far as the case might be 
afiected by the stat. Jac, i., and which it cannot be, if 
fhe factor bankrupt had the order and disposition of 
the property entrusted to him in the character of factor 
only, and not as owner: for that point the above-cited 
eases of VAposirc v. he Plaistrier and Copentan v. Gah 
i'ant, arc authorities. iSomc doubt was attempted to be 
thrown upon the authority of the case of Whitecomb v. 
Jacob, Safk. j6o., in the argument by the plaintiffs’ 
counsel; but that case is expressly referred to by Lord 
C. J. I l ilies as an authority in law, and recognized by 
him as such in his judgment in Scott v. Sunnan before 
refeiTcd to. In the case of lipall Roll, i Aik. 172. 
Mr« Justice Bwnett (who, together with Lord C. i*Lee 

12 and 
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a«(l Lord C. B. Parka' assisted the Chancellor Lord 
/-/amteVX'e in the judgment upon that occasion) is re¬ 
ported to have cited the case of Whiteromb y. Jacob as it 
is given us in isalk. 161as well as that of Scott v. Sur-‘ 
man before Lortl C. J. JVillcs, (thougli he cites, or the 
reporter Atkhis represents him as citing, the latter by 
the mistaken name of Salmoji v. Scott), And Loril 
C. J, Lee recognizes the general principle that tilings 
arisinsr from the sale of other things “ follow the nature 
of the goods tlternselves,” and lie adds, “ Mr. Justice 
Pw'nett lias cited cases to shew that tliey are so where 
the thing can bx; discovered.’* The cases cited by Mr. 
Justice Burnett were the very cases of Whitccomb v. 
Jacob, (in respect to which the doubt has been sug¬ 
gested to us), and the case ol‘ Scott v. Surman before 
Lord C. J. Willes, The cases were cited by Mr. Justice 
Burnett, i Atk. 172. A.D, 1749* in these terms: « Sup¬ 
pose goods arc consigned to a factor, who sells them 
and breaks, the merchant for the money must come in 
as a creditor under the commission; but if the nioneij is 
laid out in other goods, these good^ idUI not be subject to 
the bankruptcy, 1 Salk. 160. Suppose, instead of sell¬ 
ing the goods for ready money, he sells for mtmey 
payable at a future day, and breaks before the day, if 
the assignees receive the money, it will be Ibr the use 
of the merchant: or suppose that the factor had tukeii 
notes for the goods, if his assignees receive the money 
upon these mtes, it will be to the merchant’s use. This 
was determined in C. P»j Salmon v. Scott, I^Iil, 16 G. 2. 
1742, 3.” Lord C. J. Lee adds, Swynburne, 506. 
6th edit, is upon the same foundation. If a man devises 
liis moveable goods to B,, and his immoveable to C, 
upon a question how the debts shall go, he says, those 
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debts which did arise by occasion of the things move¬ 
able, and for recovering whereof there lies an action 
personal, belong to that person to whom the testator 
did bequeath his moveable goods, which shews that 
the produce of the goods were of the same nature with 
the goods themselves.” Lord Man^eld^ in 3 Burr, 1369., 
in the case of a bankrupt executor, holds ihiit the spe¬ 
cific effects of the testator do not pass under the com¬ 
mission : he says, If an executor becomes bankrupt, 
the commissioners cannot seize the specific cftects of 
tlie testator, not even in monej^, which specifically can 
be distinguished and ascertained to belong to such tes¬ 
tator, and not to the bankrupt himself.” Specific re¬ 
mittances, as ill Bx jparte Chion^ 3 P. Wins, 187., and in 
Hassall v. Smithers, 12 Ves, 119., arc governed by 
the same principle. The representatives, whether de¬ 
riving their title to the property through the death, or 
by the bankriq^tcy of the person possessed of it, can be 
in no better plight than the person whom they repre¬ 
sent would have been, and hold it, if it comes to their 
hands, in trust for and applicable to the same purposes 
as he held it, and not as part of the proper estate of 
the deceased or bankrupt person. As to the following 
money into land, the Court of Chancery has (as said 
by Lord Hardxviclce in the ctise cited of Batie v, JOighton 
and Others^ Amb, 409.), been very cautious of doing it, 
but has done it in some cases. No one, says Lord 
MatAwic/cCy will say but the Court w'ould do it, if it 
was actually proved that the money was laid out in 
land. The doubt with the Court in those cases (he 
says) has been as to the proof. There is difficulty in 
admitting proof; parol proof might let in perjury; but 
it has always been done, (he says) when the fact has 

been 
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been admitted in the answer of the person laying it 
Tliere is, therefore, according to Lord Hard- 
who had on that occasion the principal autho¬ 
rities on the subject brought in review before him, no 
difficulty but in respect of the proof; which difficulty, 
particularly as arising from the statute of frauds and 
perjuries, seems to have weighed with Lord Sommers 
and the Master of the Rolls and Mr. J. Pomell against 
riiargliig the land in the case of Kir A v. JVti/b, Prec. in 
ChaiK 8^. No difficulty, however, of that kind in re- 
M^cct to prot)f nor any peculiar rules or habits of courts 
equity in respect to the charging of land, stand be¬ 
tween the original proprietor and his rights in respect 
'o dm asccrtainetl produce of his own funds upon this 
* K:ciidon. 11(? has repossessed himself of that, of which, 
according to the principles cbtablishod in the cases I 
have eited. he never ceased to Ijc the lawful proprietor; 
uul iiavhig so done wc are of opinion, that the assignees 
< annot in this action recover that which, if an action 
were brought against them the assignees by the de- 
feruiant, they could not have effictually retained against 
him, inasmuch as it was trust property of the defendant, 
which, as such, did not pass to them under the com¬ 
mission. If this case liad rested on the part of the 
defentlant on any supposetl adoption and ratification 
on his part of the act of converting the produce of the . 
draft or bank-notes of the defendant into those Amc- 
rican certificates, we think, it could not have been well 
supported on that ground, inasmuch as the defendant, 
by taking a security by bond and judgment to indem¬ 
nify himself against the pecuniary loss he had sustained 
by that very act, must be understood to have disap¬ 
proved and disallowed that act instead of adopting and 
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confirming it; but upon the other grounds above 
stated, we are of opinion that the defendant is entitled to 
retain the subjects of the present suit, and of course 
that a nonsuit must be entered. 


Friday, 
Feb. ioth. 


Gaby and Another against The Wilts and 
Bi: RKs Canal Company. 

J^Y an order of nisi priiis, made in an action brought 
by the plaintifls against the defendants for diverting 
the water of certain streams, a verdict was entered for 
the plaintiffs for 200/. damages, and all matters in 
difference in the said action were referred to two bar¬ 
risters, and such other barrister as they should nomi¬ 
nate. The two nominated a third, and all made their 
award, whereby they found as follows; “ that after the 
passing of the 35 O. 3. r. 52. {a), and after the making 


where a canal 
company were 
empowertd to 
supply the 
canal with 
water from all 
streams what¬ 
soever within 
the distance of 
aooo yards, ck- 
cept as therein¬ 
after men¬ 
tioned, with a 
proviso that 
nothing should 
extend to au¬ 
thorize them to 

take water from certain specified streams between loth yunc and loth Sepieinher, except 
only that if one of those streams should overflow, the same may be taken into the canal so 
long as such overflowing shall continue, and that all actions should be brought for any thing 
to be done in pursuance of the act, or in the execution of the powers and authorities before 
given, within six calendar months after the fact committed ; or in case of a continua¬ 
tion of damages, within three calendar months after the committing such damages shall 
have ceased : Held that the taking and continuing to take the water by the company 
specifled streams during the prohibited times, might, nevertheless, be 
so fa^itning done in execution of the powers and authorities given them by the act as 
to entitle the company to the protection of the act as to the time of commencing the 
action against them. And therefore an award which found that they did take the water 
from two of the specified streams, &c. during the prohibited times, and when the other 
streams did not,overflow, and tonsequently that it was not done in pursuatice of the act, or 
in the execution of its powers and authorities, and therefore not within the protection of 
the act as to the time of commencing the action, was ill. 


(/*) By the 35 G.3. c.5a. the defendants are made a body corporate* 
and empowered to make a canal, &c., and to supply the same with 
water from all rhrers, springs, brooks, streams, and watercourses what¬ 
soever within the distance of aooe yards from the canal, (except as 
thereinafter mentioned), &c. Sect. 8. it is provided and enacted, that 
nothing in the act (hall extend to authorize or empower: he company 
to take or lead into the canal any water whatever fromoi' out of the 
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IN THE Fifty-fifth Year of GEORGE III. 


581 


of the canal authorized by that act, and more than 6 
calendar months before the commencement of -the action^ 
the defendants did divert, take into, and use, for the 
purposes of the canal, between tlie i oth oF June and 
the I oth of September \\\ 1812 and 1813, divers large 
quantities of water from and out of the brooks, streams, 
or rivulets found and being within 2000 yards of the 
canjil, called or known by the name of the 'lokenham 
Water ^ and Trow-lane Water, at times when the Wool- 
ton-Basset Brook did not overflow its banks, and did 
continue so to take and use such water from and out 
of the same brooks, streams, or rivulets, called or 


brooks, streams, or rivulets called or known by the name of tli« 
pyootton Basnet Brooky the Tokctihain Watery and the "Trow-laac IVutcr^ 
or any of them, at any time or times whatsoever between the totli 
of 'June and the toth of Septemhr in any year ; save only and except 
that if a full of rain shall occasion the IVooUon Basket Brook to over¬ 
flow its banks, the same may be taken into the canal, so long as 
such overflowing sliail continue, but no longer; and that auch 
brooks, streams, and rivulets respectively, shall at all times when 
they are not to be taken by the company, be suflered to flow in 
their usual course, or shall be conducted and conveyed in such 
course by proper culverts, tunnels, and drains, if necessary, by and 
at the expence of the company. Sect. 144. If any action shall be 
brought or commenced ag.iinst any person or persons for any thing 
to be done by him or tj)cm in pursuance of this act, or in the execution 
of the powers and authorities., or the orders and directions, hereinbefore 
given and granted, evciy such action or suit shall be brought within 
six calendar months next alter the fact committed, or in case there 
shall be a continuation oj damages, then within three calendar months next after^ 
the doing or committing of such damage shall have ceased, and not after¬ 
wards, and shall be laid or brought in the county where the matter 
in dispute shaU arise, and not clfcwherc; and the defendant or de¬ 
fendants in such action or suit shall and may plead the general issue, 
and give this act and the special matter in evidence at any trial 
to be had thereupon, and that the same was done in pursuance and 
by the authority of this act; and if it shall appear to have been so 
done, or if any such action or suit shall be brought after the time 
hereby limited for bringing the same, or shall be brought in any 
other county or place than as aforesaid, then and in such case the 
jury shall find for the defendant or defendants, &c. 
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known by tho name of the Tokenham JVater, and 'Iro’w-- 
lane Water, between the loth of June and the lotJi of 
September in the same years, for divers long spaces of 
time, all of *isohich expired more than three calendar months 
next before the commencement of the said action, and that 
the plaintiffs have sustained damage by reason thereof 
to the amount of i c/., the whole of which we consider 
them entitled to recover, and to have been entitled to 
recover in the said action, inasmuch as we consider the 
taking and using, and continuing to take and use, such 
water from and out of tlie saiil last-mentioned brooks, 
streams or rivulets, between the i oth of June and the 
I oth of September in these several years, to have beat 
prohibited by, and consecpienfly not to have been done 
in pursuance of the said act, or in the execution (f the 
povoers and authorities, or the orders and directions 
therein given and granted, and therefore not to be 
*mithin the protection of the i^e^th section, or any other 
part of the said act, as to the time of commencing an 
action for the same,” &c. 

A rule nisi was obtained in the last term for setting 
aside this award, upon the ground that the action would 
not lie after the expiration of the time limited by the act 
of parliament. And the case was likened to Weller v. 
Toke {a), where it was held, that though the act for which 
the justice was sued could not be said to have been done 
by virtue of his office, yet as the subject-matter was within 
his jurisdiction, and he intended to act as a magistrate at 
the time, however mistakenly, the justice was entitled 
to the protection of the statute. So here, it was said, 
the taking the water from streams, within 2000 yards 
of tlie canal was within the general powers vested in 


(a) 9 £as/, 364. 


the 
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ilie Company, however mistakenly they may have acted 
•n the time or manner of taking it. 

liiti t fjug/i^ Scoi'letty and C, F, JVtUia^nSy who shewed 
t aiise, denied that the taking the water troin these par¬ 
ticular stn^anis was within the general powers given to 
the company by the act, for although the act empowers 
them to supply the canal with water from all streams 
^vithin 2000 yards generally, yet it adds, except as there- 
inafter mentioned^ and afterwards goes on to prohibit 
expressly the taking of the water from these particular 
streams during a certain season. How then can it be 
said that the Company who have done that which is 
expressly proliibitcd by the act, are nevertheless pro¬ 
tected iji the doing it by the act; as if that which is 
expressly forbidden can be said to be within that Avhich 
is generally allowed? M^hat lias been done is not 
only not in execution of the powers, but is in direct 
contravention of the act. And llierefore there is not 
any analogy between Weller v. Tohe and this case, be¬ 
cause vvliat the justice tliere did was in a matter which 
concernc<I his ojliccy viz. a matter of bastardy, and 
though he acted mistakenly, still it was done by him, 
in the words ol’ the stut. 24 G. 2. r. 44., in execution of 
bis office. And besides Weller v. Toke admits of an¬ 
other distinction, viz. that the 2.| G. 2. c. 44. relating to 
justices of the peace, has been construed liberally, in 
order to enable the justice to tender amends; but the 
company in this case could not tender amends. 
I’hey had not even a colour of right for what they did; 
and admitting that they had, still the distinction taken 
by Lord Kenpon in Alcock v. A 7 idrc’ws{a) betw'een. acts 
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(lone virlute officii and colore officii, in the case of a 
constable would apply to this case. Here the company, 
in like manner as it was held of the constable in Milton v. 
Green (a), were bound to know the limits of their autho¬ 
rity. And if they could not have given this matter in 
evidence upon the general issue, which for the above 
reasons it appears they could not, neither shall the 
plaintiiTs be barred by the limitation of the time of ac¬ 
tion, because the two provisions arc reciprocal. The 
distinction which must govern this case is plain, that 
if the defendants in executing their authority happen 
to overstep it, they shall be protected by the act, but 
not where they have acted without authority, or rather 
in contravention of their authority. 


Lens Serjt. and Holroyd, contra, contended that the 
question w’as not whether the defendants were strictly 
within their authority, but whether they were in the 
bona fide execution of it, according to the best of their 
judgment. And tliat this was a matter upon which 
they were to exercise a judgment they said was ap¬ 
parent from this, that the taking of the water at the 
times mentioned in the award was not entirely prohi¬ 
bited, but was to depend upon the overflowing of the 
brook. And therefore if the defendants have exercised 
their judgment fairly, it matters not whether it be cor¬ 
rectly, in order to entitle them to the protection of the 
act. Weller v. Tohe is a full authority to that point, 
for, granting that the defendants were mistaken as to 
the authority given them by the act, still they acted in 
a matter not wholly alicne to their authority, inasmuch 

(«) J EaiU » 33 - 
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as they wore authorized to take water fi'om all streams 
within 2000 yards generally, ancl even during the pro¬ 
hibited season, if the water of the brook should over- 
How. And this differs the case from Milton v. Green, 
where the warrant being addressed to a particular 
district, the moment the constable went out of that tlis- 
trict to execute it, he ceased to act as constable, and 
consistently with Lord Kenyons distinction, became 
liable, as acting colm'c officii, that is, under pretence of 
an authority which he had not. 

Lord Ei.i.ENBonouGii C. J. We are called upon to 
put a general construction on the terms of this act of 
parliament, and to say whether the thing done by the 
Company can be considered as so far done in ])ursuance 
of the act, or in execution of its powers and authorities, 
as to be within the limited protection of the act, though 
what has been tlone by them is not borne out in its full 
legality by the course that they have pursued. The le¬ 
gislature, in erectirig this Company, invested them with 
large powers, to su'pply the canal with water from all 
rivers, streams, and watercourses whatsoever, within 
2000 yards distance of the canal, except as thereinafter 
excepted. They have therefore a general j)ower of 
taking water from all streams whatsoever within those 
limits. But their power is subjected to the following ex^ 
ception: “ Provided that nothing in this act shall extend 
to authorize or empower the Company to take or lead 
into the canal any water whatever from or out of the 
brooks, streams, or rivulets, called or known by the 
name of the Wootton Bassett brook, the Tokenham 
water and the Trcmhlane water, or any of them, at Rny 

time or timj^s whatsoever, between the loth oiJtme and 
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tlic lotli of September in any year, save only and except 
that if a Ikll of rain shall occasion the WooUon Bassett 
brook to overflow its banks, the same may be taken into 
the canal so long as such overflowing shall continue, 
but no longer; and that such brooks, streams, and rivu¬ 
lets respectively shall, at all times when they are not to 
be taken by the Company, be suflered to flow in 
their usual course,” &c. Here is a period pointed out, 
and certain specified waters, within which period those 
waters cannot be taken ; but at the same time the Com¬ 
pany are not wholly precluded from intermeddling with 
them, because in certain events they have a kind of 
liazardous authority to take the water from the Wootton 
Bassett brook ; that is, whenever a fall of rain shall oc¬ 
casion it to overflow, and so long as it shall continue 
overflowing. They arc th<*reforc to exercise a judgment 
during the period of interdiction, whetln'r the IVooiton 
Bassett brook overflows its banks, or continues to over¬ 
flow so as to authorize them to take the water. And 
they have not only that right, but also during tlie inter¬ 
dicted period when the water is to he suffered to flow 
in its usual course, it is to be conducted by the Company 
in such course, if necessary. . So tliat even when they 
cannot take the water, they arc concerned in the con¬ 
veying it. Suppose then the Company were to make a 
culvert, or do some act in order to conduct the water 
in the usual clnmnel of its own stream, could it be said 


that they would not be doing that in pursuance of the 
act, and in the execution of its powers and authorities, 
though in effect they might be contravening its autho¬ 
rity. When therefore during the interdicted lime they 
are to exercise a hazardous authority, is it not reason¬ 
able t!.tit they should be protected so far as inprosequendo 

to 
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to be considered within the act, although in other re¬ 
spects they may be liable tor acting in contravention of 
it. The legislature has not protected them one iota for 
the excess: all that it has said is, we have given you 
large powers, and you shall be drawm ad exainen speedi¬ 
ly. You shall not be visited for your acts alter any 
great lapse of time, for as you are a flux body, what 
may be just to-day, may not be so at a future period. 
It might be visiting the transgressions of one set of per¬ 
sons upon the heads of others not connected w'ith the 
acts. \Vh(;rcfore th(^ legislature has reasonably, as it 
seems lo me, limited the period of action. And the way 
in which the stat. 24 Geo. 2. c. 44. was construed by 
Eord Kenyon seems to have been much like the con¬ 
struction ^ve are now giving to this act, for he thought, 
that if a person does an act within the limits of his offi ¬ 
cial authority, but exercises that authority improjx'rly, 
or abuses the discretion placed in him, eatenus the sta¬ 
tute extends. X do not know precisely Avhat is the dilier 
eiice intended by the legislature between the words “ in 
pursuance of the act,” and “ in execution of tlie powers 
and authorities before givenbut suppose the legisla¬ 
ture might mean by the one a more literal pursuance of 
the act, and by the other when the parties have reason 
to believe tliat they are acting in execution of it. "I’hat 
does not apply to a constable, because he has no autlv>- 
rity but what he derives from his warrant. A copy of 
his warrant may be demanded of him, and obedience to 
it is his defence, and will be his protection under the 
statute, but he is not to cover himself under it, where 
the warrant gives him no power, because that would be 
allowing too much to the ordinary ministers of the law. 

It appears to me that the clauses of this act were meant 

to 
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to relate to persons entrusted with and in the fair exe¬ 
cution of its powers, though they may have done tliat 
wiiich the act does not pcriuit, to this extent, tliat any 
question touching those powers should be brought to a 
speedy decision, and .10 fartiier. T am therefore of 
opinion, that the award which finds that the Company 
did divert and take the w'ater for divers lonff soaccs of 
time during the excepted pcvicd, and tlra': as a necessary 
consequence it was not; done by them in pursuance of 
the act, or in the exccutionof itspowersanda ithuritics, 
has drawn and tletermincd upon an inference of law 
which is not correct. 

Le Blanc J. The Court is called upon to put a. 
construction on this statute in a case wliere by the form 
of the award the act complained of and found to have 
been done by the Company is divested of all circumstances 
which might give it a colour, because the single fact found 
is, tliat the Company did take the water between such 
days and such days, being the period during whicli they 
were prohibited from taking it; and therefore it is found 
that inasmuch as the taking was prohibited by the sta¬ 
tute, consequently it was not done in pursuance of it, or 
in execution of the powers thereby granted. So that 
tho finding on the face of the award is nothing more 
thqn a bare conclusion, that being done within the pro¬ 
hibited period, it was consequently not done in pur¬ 
suance of the act, or in execution of its powers and 
authorities. Therefore in the present case the Court 
have no means of seeing in what degree, or under what 
circumstances, it was done, or whether it was or was 
not capable of explanation. The award seems formed 
for tb'^ purpose of bringing the question of law drily 

before 
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before the Court, The clause of the act is a sort of 
statute of limitations, prescribing the time within which 
tlic Company are to be made answerable for any thing 
done by them in their corporate capacity. It does not 
protect them from answering in damages for any act 
which they may unlawfully commit, but only provides 
that these damages shall be sued for within a certain 
time. And there is good reason for this, because as 
the shares of the Coinpany arc continiailly fluctuating, 
those persons who were j)roprictor 3 at the buie when the 
thing was done might not remain proprietors w hen the 
action w'as commenced, if it were (lot subject to some 
special limitation. The words of sect. 144. are, “ If 
any action sliall be brought against any pe.rsop for any 
thing done in pursuance oi'the act, or in execution of the 
powers before given, it shall be brought within six 
calendar inonl hs, Now these wortls cannot possibly 

be meant of such actions only as aie brought for any 
thing done within the strict jurisdiction of the Con ipaiiy, 
or in the duo execution of theij* pow ers, bccanse for such 
things so done, the Company would not be liable to any 
action at all; and we caiincL sup}>ose that the legisla¬ 
ture meant to protect them in sucli a case alone; they 
must therefore be meant of such actions as are brought 
against them for things done, wherein they have offended 
against the act. The question is not to what extent 
Uiey have offended, nor whether the Company have 
done this in such a manner as to clothe themselves with 
the character of persons conforming in all respects to 
the authority given them by the act; but whether they 
have done this wilfully and maliciously. If they did it 
bona fide, they will be protected as to the time of com¬ 
mencing the action; and unless we so construed the 
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Bayley J. I have had doubts in this case as the 
argument proceeded, and am not surprized that the 
arbitrators should have fallen into this mistake, if it be 
a mistake. It seems to me, however, that the Company 
ought not to be liable for any thing done in execution of 
the powers of the act, unless the action be commenced 
within six months, or in case of the continuation of 
damage, within three months. The question seems to 
come to this, whether the Company were acting bona 
fide; for if they were not so acting, they are not brought 
within the protection of the act. If they w^ere acting 
for the purpose of making or maintaining the canal, I 
think it was the object of the act to afford them this 
limited protection. The object was, that for all such 
things the inquiry should be brought to a speedy trial, 
and the matters examined recently after they took place. 
If six or three months were not the time limited, the 

limitation 


clause, it seems to me that we should defeat the inten¬ 
tion of it; because in cases where they are clearly within 
the authority of the act, we cannot suppose it probable 
that actions would be so frequent as to require the inter¬ 
vention of such a protection. What the circumstances 
are in which the Company have transgressed, the Court 
cannot see; they may be malicious, or may not; but 
as the award is framed, stating only that the Company 
took water between such and such days, and conse¬ 
quently that the taking was not done in pursuance of the 
act, or in execution of its powers, if the Court can see any 
case in which the}^ might notwithstanding be acting un¬ 
der the authority of the act, so as to entitle them to the 
benefit of the limitation of action, they cannot pronounce 
that this award has drawn a correct inference. 
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limitation would be six ycjirs; and then at the expira¬ 
tion of six years tlie (juestion nnVht come to be tried, 
vrhether the Company liad taken the water williin the 
prohibited period, and when the IVootton Jiassdl brook 
did not overtlow. One t)bject therel<>re of the ]e<risla- 
tiiro was, that actions wlfich might involve sueli inquiries 
should be brought while the damage was recent, and 
within the knowledge of the parties. Another object 
was, that the wron<;-doi?rs should be the siillerers, inas¬ 
much as the body of projirietors must be a fluctuating 
body; and therefore tlmt the same persons should be 
responsible who connnitted the injury, anti not persons 
who had only become proprietors in the interval. 


1815. 

tJABY 

Wli. ! ■» Cana* 
CuMip.u.;.. 


Rule absolute. 


Dunbar asiainst Hitchcock. 


Sn'tt J.j. 
l :b. 11 i!i. 


N trespass brought in C B. for an assault and false Aitc^rcrror 

* 1 • 1 I 1 1 C. If. intu 

imprisonment, to which tlic dehmilant pleaded not 

. . . . fioiii ti)is 


I 

imprisonment, to winch the tleltmilanl pieatietl not tii.w unt.ami 

guilty, and at the trail juslifietl under the imitmy act, Uom. p,oc., 

(5a G. 3. c. 22.) tliere was a verdict. l‘or the defendant, 

and the Chief Justice, before whom the cause was tried, 

certified that be tillowed the defendant treble co.sfs, i<;coid by i.i- 
^ ^ _ srrling tJie ccr- 

ihis action having been brought for a thing done in titicatc ul the 

” risi .1 Judge who tried 

pursuance of the mutiny act. ilie certificate, together the cause al- 
with the poste.i, was as usual lodged with the clerk of 
the judgments, for the purpose of his entering upjudg- 
ment, who, without taking notice of the eortificatc, cn- 

in C. B.\ also 

bv insertine the true term in wliich the assignment of crjois and joinder were made, 
imtead of i. entry by the clerk the judgment roll ol tins court, that they were 
made on an impossible day in another term, although both these, errors were assigned 

for cause in Dont- 


tered 
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tered the judgment for treble co^ls as if the act of the 
court, in this form: “ Wherefore it is considered by 
the Court, ’ &c. that the defendant recover against the 
plaintiff his damages by reason of the premises, to wit, 
123^. 6 s. by the discretion of the Justices here to the 
defendant at liis request, for the treble costs and charge* 
by him in that behalf sustained, according to the form 
of the statute, &c. by the Court here adjudged.” Error 
into this Court; and upon errors assigned and joinder, 
judgment of affirmance without argument in this Court. 
And in the entr}^ of this judgment the assignment of errors 
and joinder were entered upon the roll as of Monday next 
after the morrow of the Purification, hi Michaelmas tetin. 
Afterwards error in Parliament, and the errors assigned 
were (inter alios) the omission of the certificate in the 
judgment of C. B., and also in the judgment of affirm¬ 
ance in K. B. the entry of the assignment of errors and 
joinder as of the day above stated, there being no such 
day. A rule having been obtained for amending these 
eiTors by inserting the certificate of the Chief Justice, 
and altering Michaelmas to Hilary term. 

Pell Serjt. and Brougham shewed cause, and as to 
the first error they did not deny that the Court had 
jurisdiction to make the amendment, yet they said in 
this case, where treble costs were to follow by way of 
penalty, the Court would exercise their discretion spar¬ 
ingly, more especially as it was a gross misprision of 
the clerk. In 1 BoWs Abr. 208. (G.) jpU 2. it is laid 
down, that “ if matter of substance which the clerk 
ou^it of himself to have entered be totall}^ omitted, 
that shall no*" be amended, otherwise if it be only 
omitted in part and misentered.” And the same rule is to 

be 
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be collected from the several instances of amendment 
put in Blackamore\ case (a). The amendment in Skor^ v. 
Coffin {b), which was of a judgment against an executor 
de bonis propriis, by making it de bonis trstatorh si, &c. 
et 5/ ?ion, &c. de bonis propriis, was within the above 
rule, being a misprision of the clerk in the entry of 
the judgment in a thing which was apparent (c), for it 
was apparent on the pleadings that the judgment was 
inapt. And there is this difference between Prfric v. I~Ian- 
nnij[d)iii\i\ the present case, that there the record in which 
the amendment was allowed w*as originally a record of 
this C/Ourt j so that the error w*as begmi and amended 
in the same Court. The statutes of amendment, 14 Ed. 3, 
stnt. I. c. 6 ., 8 TT, 6 . r. 12., and id & ly (Jur. 2. c, 8.^ 
do not aid this case, because they tor the most 
part relate to mere verbal misprisions, or omissions of 
form; but this is one of substance. And such was the 
opinion of the Common Pleas, who refiised to amend 
this error upon that grounthe). As to the second error, 
amendment can only be made after error broug lit, 
where diminution may be'alleged; but the mis-eiilry 
of one term for another is not diminution. 


$ 9 % 

1815. 

Dunbar 

ilgi'UUSt 

Hitchcock. 


Scarlett, contra, observed, that the Common Pleas 
would probably not have refused the application upon 
the first error, if it had been made in the right form,, 
instead of applying to strike out treble costs. And as 
to the second error, he explained it thus, that the 
record came into this Court in Michaelmas term,, and 
it was only by misprision of the clerk that a continuance 
to the next term, in which the assignment of errors and 

(a) (^) 5 >Fwrr. 2730. (f) 

[d] $‘T.R-6 s9. (0 i Alursh. R. iSt. 

VoL. III. R r joinder 
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joinder were really made, was not entered on the roll. 
Therefore alleging the want of sucli a continuance is 
alleging diminution which the Court has authority to 
amend in this case, if it had authority to amend in 
Short V. C(^n and Petrie v. Hannay* 


Lord Ellbnborough C. J. I find by reference to 
the minutes of proceedings in this court, that this 
Court is in the habit of granting leave to make this 
sort of amendment. I find that it is ordered thus: 

“ Let it be referred to Mr. to amend the re¬ 

cord according to the several proceedings in the in¬ 
ferior Court to he perused by him.** So that it appears 
in that instance the Court in the exercise of its dis¬ 
cretion ordered the materials to be brought before them 
in order to make the amendment. Whether the trans¬ 
cript be carried to the House of Lords or not, if in 
this case the amendment is warranted by the statutes 
of amendments, it is our duty to make such amend¬ 
ment. Certainly this is no greater latitude of amend¬ 
ment than was allowed in Short v. Coffin, where the 
Court thought itself authorized to amend a judg¬ 
ment against an executor by making it de bonis testatm'is 
si, &c. instead of de bonis projn'iis, as the mistake of 
the clerk. This also is the misprision of the clerk in 
^omitting to insert the authority for the Court’s allow¬ 
ing treble costs. Any eye acquainted with legal pro- 
cecKlings would see that treble costs were not a part of 
the ordinary judgment of the Court. A power is 
given in particular cases; and this amendment is to 
supply upon the record the certificate of the Judge, 
who is authorized by a particular statute to allow treble 
cost«. This seems clearly a case of omission which 

IS may 
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may be supplied, according to the precedents fi>r 
amending omissions. In Petrie v. Hannay the judg¬ 
ment was entered on one issue only, which certainly 
was a defective entry, and the Court must have referred 
to something extrinsic to see if the verdict should not 
have been entered on all the issues. Here the House 
of Lords have a defective record; diminution has been 
alleged, and when it has been amended in this respect, 
upon being certified into the House of Lords, they 
will direct the transcript to be amended. It seems to 
me that this amendment is warranted by the authority 
of precedents, and by the reason of the thing, as 
well as the statutes. 

Per Curiam^ Rule absolute. 


Wii-soN and Another against Kemp. 

'"I’HE defenUantwas discharged under stat. 546.3. 

c. 28., (insolvent debtor’s act,) and subsetjuently to 
that made a positive promise to pay the debt of which 
he had been discharged, upon which he was afterwards 
arrested. And now Marryat moved upon an affidavit 
disclosing these facts, and that the debt accrued before 
the 6th of Abumier 1813, mentioned in s.a8. of the 
said act, tl>at he might be discharged upon filing com¬ 
mon bail. He urged that s. 28. was precise upon this 
point, that no person Mititlcd to the benefit of the act 
should be arrested for any debt due before the day 
above mentioned. In Turner v. Schomberg (a) the very 


1815. 

1)UNBAR 

against 

Hitchcock. 


Monday^ 

Feh, 13th. 

An insolvent 
debtor, who has 
taken the bene¬ 
fit of 54 G, 3. 
c. a8., is not 
liable to arrest 
upon a subse¬ 
quent promise 
to pay a debt 
contracted prior 
to the day pre¬ 
scribed in the 
act. 


(<i) 

Rr 1 


same 
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Slope quesMpn arose, and the Court discharged the de¬ 
fendant on common bail, saying it was no new consi^ 

f 

dera^on, but the old debt. So, in Bailey v. Dillon (a), 
where a promise was made subsequently to bankruptcy, 
the debt being prior, the defendant was discharged. 
And Trueman v. Fenton (^), Betford v. Saunders {c\ 
and Lynbury v. Weightman (d), are not adverse autho¬ 
rities, because they turned only upon the cftcct of a 
subsequent promise to revive the debt, but not to en¬ 
able the party to arrest the defendant. 


Hdlroyd^ who shewed cause in the first instance, 
distinguished Bailey v. Dillon^ because that being a 
conditional promise to pay when he was al)lc, the debt 
was revived only conditionally. And so was the 
opinion of the majority of the Court in Be^'ord v. Saun¬ 
ders. But if there be no condition, and consequently 
the debt be revived absolutely, as it appears from line¬ 
man V. Fenton^ and Lynbury v. Weightman to be, why 
should not all the remedies be revived also, and among 
them the right of holding the party to bail, if the debt 
be to the proper amount ? And in Tidd^s Bract, (e) it 
is said, that insolvent debtors, who have been dis¬ 
charged under insolvent acts, may be arrested for prior 
debts, on subsequent promises to pay them, and Best 
.V. Btirher is cited as an authority for that. 

Lord Ellenborough C. J. said as tlie case was of 
▼ery general extent, the Court would look into the 
cases, particularly that of Best v. Barber. 

Cur. adv, vuU. 

(a) 2 J 3 urr. 736 . {jt) Cowp.544. {c) 

( '' 5 Esf. Xf.P. C. 198. (f J 207, 5th edit. 


Lord 
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Lord Ellenborough C. J. This case Was spoken 
to on Friday last, and the Court wished to. look into 
the authority of llezt v. Barbery which was much relied 
on. According to the account which we then received 
of it, we were led to suppose that execution in that case 
was against the person of the insolvent debtor: but 
upon referring to two notes taken at tlie time, one of 
which was taken by my Ih other Lc BlatiCy we find that 
it was a motion to set aside an execution against the 
goods, and not against tlie person^of the debtor, so 
that the question did not properly arise. If tliat de¬ 
cision is removed out of the way, and we look to the 
other case of Bailey v. Dilloii, we find that Lord 
Mamjield there held the party ought not to be arrested, 
and afterwards the Court of Common Pleas, in the ab¬ 
sence of De Grey C. J., were of the same opinion (a). 
In addition to this, w'e find the language of the 28th 
section extremely strong; it is this: « that no person 
entitled to the benefit of this act shall heivafter he im¬ 
prisoned by reason of any debt contracted, incurred, 
occasionedy owing, or growing due, before the said 6tli 
day of November 1813.” Tlie word “ occasioned ” is of 
very large import, including both the consideration and 
the promise. We think, therefore, in furtherance of 
the clear object of the act of parliament the defendant 
should not be held to bail upon this promise, although, 
it may lay the foundation for an action. 


597 

1815. 


Wilson 

Maintt 

lUMF. 


Le Blanc J. The case Best v. Barber was upon 
the motion of Mr. Mingay to set aside an execution 
against the goods, and opposed by Mr. Erskine. It 


(a) See 7991 Pwii Chilton. 

Rr 3 


appears 
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appears from my note^ as well as from that of a gen¬ 
tleman at the bar, now no more, that the execution 
was against the goods, and not against the person. 

Fer Cvriamy Rule absolute. 


END OF HILARY TERM. 



